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PREFACE
CHIEF JUSTICE OF CONSTITUTIONAL COURT OF
THE REPUBLIC OF INDONESIA

Guarantee of the protection of citizens’ constitutional rights is one manifestation of the
idea of constitutionalism in modern democracies. This assurance has been supported by the
establishment of various legal instruments in order to ensure protection of the constitutional
rights as a responsibility of the state. The establishment of Constitutional Courts and equivalent
institutions is a phenomena of the modern democratic state in order to guarantee the promotion

and protection of citizens’ constitutional rights.

Constitutional complaint is one of the legal mechanisms designed to reinforce the guarantee
of protection of citizens’ rights against any state action, in all branches of power, that violates
the constitutional rights of citizens. The authority to hear and decide cases of constitutional
complaint has become one of the constitutional authorities of the Constitutional Court and

Similar Institutions in a number of different countries.

In countries that do not grant authority to the Constitutional Court to deal with constitutional
complaint cases, there is a tendency for cases with elements of constitutional complaint to be
filed by individuals and legal entities originating from state actions that impair constitutional
rights. These cases are filed either through a judicial authority or other authority related to

election disputes.

The development of constitutional complaint cases and the dynamic authority of
Constitutional Courts in various countries was the rationale for convening the International
Symposium on Constitutional Complaint on 15—16th August, 2015 in Jakarta. The international
symposium was organised by the Constitutional Court of the Republic of Indonesia in his
capacity as President of the Association of Asian Constitutional Courts and Equivalent
Institutions (AACC) as well as to commemorate the 12th anniversary of the Constitutional
Court of the Republic of Indonesia. Before the International Symposium, the AACC held the
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second meeting of the Secretary Generals on 13th August, 2015, and the Board of Members
Meeting on August 14, 2015.

The International Symposium was attended by participants from 17 countries and one
international organisation (Venice Commission), as well as legal practitioners and academics
from the Faculty of Law in Indonesia. Speakers and panelists in this International Symposium

were from various countries in Asia, Africa, Europe, and Latin America.

The International Symposium was conducted in an active, dynamic, and constructive
atmosphere. Discussions included the philosophical and theoretical aspects of constitutional
complaint as an efforts to protect citizens’ constitutional rights, comparison of the conditions
and mechanisms of constitutional complaint, as well as the problems and challenges faced in
the implementation of constitutional complaint. These three topics were accommodated in the
three sub-themes of the Symposium, namely: (1) Constitutional complaint as an instrument
to protect the constitutional rights of citizens; (2) Comparative Perspectives on Constitutional

complaint; and (3) Problems and challenges in handling cases of constitutional complaint.

Presentations and discussions in the International Symposium demonstrate that the
protection of constitutional rights of citizens has become an important function of Constitutional
Courts. Efforts to protect the constitutional rights of citizens are conducted through a variety
of authorities possessed by the Constitutional Courts, including constitutional complaint. The
main problems and challenges faced in the handling of cases of constitutional complaint, among
others, are the sheer amount of cases filed on the one hand, but on the other hand that only a
few qualified and ultimately make it to trial. Thus, a system is required to filter for cases that
are genuinely related to the constitutional rights of citizens. In addition, in some countries,
Constitutional Complaint is a subsidiary mechanism, where citizens can file only once they
have taken all the usual remedies.

The entire symposium, from opening, presentations, discussions and conclusions to the
closing is summarised in these Proceedings of this Symposium. In addition, attached with
these proceedings are the papers presented by the speakers and panelists. We hope that these
proceedings can be beneficial not only for the participants of the symposium, but indeed to the

countries of those participants in improving the protection of citizens’ constitutional rights.

Jakarta, 16 August 2015

Prof. Dr. Arief Hidayat, S.H., M.S.
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SECRETARY-GENERAL’S REPORTS
AT WELCOME DINNER
INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT
Jakarta, 14™ August, 2015
Assalamu’alaikum Warahmatullahi wabarakaatuh.

Good evening and best wishes for all of us.

*  The Honourable Chief Justice of the Constitutional Court of the Republic of Indonesia,
Prof. Dr. Arief Hidayat;

*  The Honourable Heads and Members of Delegation to the Board of Members Meeting of

the Association of Asian Constitutional Courts and Equivalent Institutions;

*  The Honourable Deputy Chief Justice and Justices of The Constitutional Court of the

Republic of Indonesia;
*  The Secretary Generals of the Constitutional Court and Equivalent Institutions;
»  Participants of the International Symposium on Constitutional Complaint;
* Ladies and Gentlemen.

Let us thank God Almighty for the opportunity to attend this Welcoming Dinner in a fit and
healthy state.

I wish to express my utmost appreciation and gratitude to all participants of the International
Symposium, to members of the Association of Asian Constitutional Courts and Equivalent

Institutions, to participants from other countries in Asia, Europe, Africa, and Latin America

INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT 3
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and to national participants from Indonesia, academics from the Faculty of Law as well as legal

practitioners.
Your Honour Chief Justice of The Constitutional Court of The Republic of Indonesia,
Your Excellencies Chief Justices and Justices,
Ladies and Gentlemen,

The International symposium is intended to commemorate the 12th anniversary of the
Constitutional Court of the Republic of Indonesia, which is celebrated annually on the 13® of
August, to coincide with the passing of the Constitutional Court Act. This event will conclude
on Sunday, the 16" of August, 2015.

This international symposium is an initiative of the Constitutional Court of the Republic
of Indonesia in its capacity as President of the Association of Asian Constitutional Courts and

Equivalent Institutions, and stands as an official event of the Association.

This International symposium is to be conducted under the theme of “Constitutional
Complaint” and aims to approach the topic holistically from philosophical, theoretical,
normative, and empirical perspectives, providing all participants the opportunity to exchange

views and share ideas and experiences. As such, the theme is divided into three sub-themes:

*  Thefirstsub-theme is Constitutional Complaint as an Instrument for Protecting Fundamental
Rights of Citizens;

*  The second is Comparative Perspectives on Constitutional Complaint; and finally
*  Problems and Challenges in Dealing with Constitutional Complaint Cases.

As well as this International Symposium, yesterday, the 13th of August, 2015, we held the
second meeting of the Secretary Generals of the members of the Association. Following that,
this morning, as mandated by the Association Statute, we held the Board of Members Meeting
of the Association in preparation of the 3¢ Congress of the Association, which the Board of
Members this morning decided will be held in Nusa Dua, Bali on the 25™ until the 28" of April,

2016 with the theme, Promotion and Protection of Citizen’s Constitutional Rights.
Your Honour Chief Justice of The Constitutional Court of The Republic of Indonesia,

Your Excellencies Chief Justices and Justices,

INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT
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Ladies and Gentlemen,

This welcoming dinner was organised as a tribute and to show our gratitude to the guests
of honour of the Constitutional Court of the Republic of Indonesia, whose presence here tonight
is significant. Indeed, we rely heavily on their positive participation and valuable contribution

over the next two days to ensure the success of the International Symposium.

On this remarkable occasion, all delegates and guests have come together to greet each
other and to partake in warm conversation in an intimate atmosphere. We hope that this dinner
plants the seeds of new relationships and as such helps to ensure the smooth and dynamic
execution of the International Symposium tomorrow, which will be officially opened by the
Vice-President of the Republic of Indonesia at 10 o’clock in the morning at the Vice-President’s

Palace.
Thank you. Let us now enjoy our dinner together.

Wassalamu alaikum warahmatullahi wabarakaatuh.

INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT 5
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REMARKS BY
CHIEF JUSTICE OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF INDONESIA
AT WELCOME DINNER
INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT

Jakarta, 14 August 2015

Assalamu’alaikum warahmatullahi wabarakaatuh.

Good evening. May peace be upon us all.

*  Your Honours, Chief Justices and Justices of Constitutional Courts or Equivalent

Institutions,

*  Your Excellencies, Heads of State Institutions, Ministers of the Working Cabinet, Officials
from other countries,

*  Your Excellencies, Ambassadors of the states participating in the symposium,

*  Ladies and Gentlemen,

Let us praise God Almighty for the opportunity to attend this dinner in a fit and healthy

state.

I wish to express my highest gratitude and appreciation to all in attendance at this Gala
Dinner, especially the delegations from overseas, representing countries in Asia, Africa, Latin

America and Europe, as well as national participants.

This symposium on Constitutional Complaint is hosted by the Constitutional Court of
Indonesia in its capacity as President of the Association of Asian Constitutional Courts and

Equivalent Institutions. The International Event is also intended to commemorate the 12th

INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT
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Anniversary of the Constitutional Court of the Republic of Indonesia, which is celebrated

annually on 13th August.

As has just been reported by the Secretary General of the Constitutional Court of the
Republic of Indonesia, as well as this international symposium, there has also been conducted a
meeting of the Secretary Generals of the AACC as well as a meeting of the Board of Members
of the AACC. These two meetings were important fora for the continued development of the

Association and the cooperation among the member institutions.
Your excellencies, chief justices, justices and heads of state institutions,
Ladies and Gentlemen

Tonight, we are gathered in Jakarta, the capital of the Unitary State of the Republic of
Indonesia. Indonesia is the largest archipelagic country in the world, consisting of 18,108
islands with a total coastline 81,000 km and a territory of 3,1 million square meters. Indonesia
stretches from Sabang in Aceh, the most western part, to Merauke in Papua, the most eastern

part, spreading like an emeralds belt around the equator.

As well as Indonesia’s expansive geographical diversity, Indonesia is also host to a wide
variety of languages and tribes. There are as many as 726 languages and dialects and 1,128
tribes. These various tribes, traditions, cultures and languages coexist peacefully under the

slogan ‘Bhinneka Tunggal Ika’ which means Unity in Diversity.

For Indonesia, diversity is a blessing, which helps make us a great nation of tolerance,
mutual recognition and respect for fellow citizens, all of which has its roots in Pancasila and the
1945 Constitution of Indonesia.

Your excellencies, chief justices, justices and heads of state institutions,
Ladies and Gentlemen,

It is also an honour and a pleasure for us to entertain the participants of the International
in this intimate atmosphere. Indeed, I hope that through this event, and with this sense of
friendship, we can continue to build stronger relationships and positive cooperation amongst
us all. Through these warm friendships, I believe any challenges in in the future of global

democracy will be easily overcome.
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Finally, on this occasion, let us toast to our health, success and stronger friendship and
cooperation amongst our democratic nations. I hope this this evening will provide a welcoming
start to your time here in Indonesia and a firm foot forward in promoting togetherness long after

you return to your respective countries.

Last but not least, I hope all delegates from the 19 countries will receive the utmost

hospitality and comfort while staying in Indonesia.
Sekian dan terima kasih.
Thank you.

Wassalamu’alaikum warahmatullahi wabarakaatuh.

INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT 9
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REPORT BY
SECRETARY GENERAL
CONSTITUTIONAL COURT OF THE REPUBLIC OF INDONESIA
AT THE OPENING OF
INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT
Jakarta, 15 August 2015

Bismillahirrahmanirrahim,

Assalamu’alaikum warahmatullahi wabarakatuh,

Good evening and best wishes.

Your Honour, Vice President of The Republic of Indonesia, Mr. H Jusuf Kalla,

Your Honour, Chief Justice of The Constitutional Court of The Republic of Indonesia,
Prof. Dr. Arief Hidayat, and Deputy Justice and Justices of The Constitutional Court of The
Republic of Indonesia.

Your Honours, Justices of The Constitutional Courts and Equivalent Institutions of the
countries participating in the Symposium,

Your Excellencies, Heads of State Institutions, Working Cabinet Ministers, and other officials.

Your Honours, Ambassadors from participating countries,
Esteemed participants and guests,

Ladies and Gentlemen.

Let us thank God Almighty for the opportunity to attend this International Symposium

with the theme “Constitutional Complaint” in a fit and healthy state.

Your Honour, Mr. Vice President,

We herewith report that beginning today, Saturday, August 15th through Sunday, August

16th, 2015, the Chief Justices and Justices of Constitutional Courts and Similar Institutions,

INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT
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will discuss and exchange experiences on a particularly important issue to the effort to achieve
a constitutional democratic state; that is Constitutional Complaint. Constitutional Complaint is
an important legal mechanism in various countries, aimed at providing recognition, protection

and promotion of human rights.

In a constitutional democratic state, the efforts to guarantee and protect citizens’
constitutional rights are essential and fundamental. Therefore, mechanisms for protecting these

rights are necessary, one of which is Constitutional Complaint.

In many countries, Constitutional Complaint is an authority of the Constitutional Court. The
authority is a consequence of the Constitutional Courts function in maintaining the supremacy
of the constitution, particularly the guarantee of citizens’ constitutional rights. Each country has
different circumstances and experiences regarding the practice of Constitutional Complaint,
which are influenced by different legal systems, historical backgrounds, and the various
different conditions that exist in each country. Therefore, the exchange of ideas, information,
and practical experience is necessary and brings great benefits for the citizens and the protection

of their constitutional rights in their respective countries.

It is in light of this brief background, and driven by a strong desire to further promote the
protection of the constitutional rights of citizens, that this international symposium has been

organised organised with the theme “Constitutional Complaint”.
Your Honour, Mr. Vice President,

On this occasion we also report that the International Symposium on “Constitutional
Complaint” is one of a series of commemorative activities for the 12th anniversary of the
Constitutional Court of the Republic of Indonesia, which falls on the 13th of August, 2015.

Before opening this International Symposium, we also held the Board of Members meeting
of the Association of Asian Constitutional Courts on the 14th August, 2015. There, the Chief
Justice of the Constitutional Court of the Republic of Indonesia, Prof. Dr. Arief Hidayat, SH,
chaired the meeting in his capacity as President of the Association for the period from 2014—
2016.

The participants of this international symposium are delegates from 17 (seventeen) countries
from various regions of the world, including Asia, Europe, and Africa, plus a representative of

the “Council of Europe”, better known as the Venice Commission.

14 INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT
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Allow me to enumerate the international symposium participant countries, in alphabetical
order: Algeria, Afghanistan, Azerbaijan, Indonesia, Kazakhstan, Kyrgyzstan, Malaysia,
Mongolia, Myanmar, Philippines, Republic of Korea, Russia, Thailand, Timor Leste, Turkey,

Vietnam; Uzbekistan,

Besides the delegations from these countries, this international symposium is also
to attended by observers from various groups consisting of academics from the Faculty of
Law throughout Indonesia, Association of Teachers of Constitutional Court Procedural Law
in Indonesia, and Legal Practitioners. It is also attended by some legal experts from several

countries such as Australia, The Netherlands and Malaysia.
Your Honour, Mr. Vice President,

The outcomes of this symposium are expected to contribute to strengthening the application
of the principles of constitutional democracy in each participating country. To that end, in
order to obtain optimal results, the theme “Constitutional Complaint” is divided into three sub-

themes, namely:
1. Constitutional Complaint as an Instrument for Protecting Fundamental Rights of Citizens;
2. Comparative Perspectives on Constitutional Complaint; dan

3. Problems and Challenges in Dealing with Constitutional Complaint Cases.

In order that the benefits can be shared by all levels of society, this international symposium
is also being broadcast directly through video conferencing facilities owned by the Constitutional
Court of the Republic of Indonesia, which are placed in 43 (forty-three) universities across the

34 (thirty-four) provinces of Indonesia.

To reach those interested in the study of law and democracy, both at home and abroad, the
international symposium is also being broadcast online using streaming video facilities through

the website of the Constitutional Court of the Republic of Indonesia.

The languages used in this symposium, besides Indonesian, will also be English, Arabic,

German, Spanish and Russian.

On the last day of the symposium, delegates will also be introduced to a variety of cultural
treasures of Indonesia through cultural programs and see cultural art performances the Dinner
Reception for the Anniversary of the Constitutional Court of the Republic of Indonesia on
Sunday, August 16th, 2015.

INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT 15
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Your Honour, Mr. Vice President,

This is what I would like to report. The success of this international symposium is part of
a collective initiative in order to promote human rights, both in Indonesia, and other countries

in various regions.

We apologise profusely if still there are any shortcomings in the implementation of this

international symposium, and we would like to thank all those who have supported the event.

I would now like to ask the Honourable Mr. Chief Justice of the Constitutional Court of the
Republic of Indonesia to give a speech. Furthermore, we ask the Vice President of the Republic
of Indonesia, to kindly deliver a keynote speech, and also to officially open the International

Symposium on “Constitutional Complaint”.
Thank you
Billahi taufiq wal hidayabh,

Wassalamu’alaikum warahmatullahi wabarakatuh.

16 INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT
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REMARK BY
CHIEF JUSTICE OF THE CONSTITUTIONAL COURT OF
THE REPUBLIC OF INDONESIA
AT THE OPENING OF INTERNATIONAL SYMPOSIUM
ON CONSTITUTIONAL COMPLAINT

15th August, 2015

Bismillahirrahmanirrahim,
Assalamu’alaikum warahmatullahi wabarakaatuh.
Good morning and best wishes for all of us.
*  The Honourable, Vice President of the Republic of Indonesia, Mr. H. Jusuf Kalla,

e The noble, the Chairman, Vice Chairman and Chief Justice of the Constitutional Court and

other similar institutions,

e Honourable, the Chief of State Institutions, Labour Cabinet Ministers and Other State
Officials,

*  His Excellency, The Ambassador / Representative of friendly countries, and
*  Esteemed participants,

e Ladies and Gentlemen.

Let us offer our praise and thanks to the presence of God Almighty, for His mercy and
His grace alone, we are given the opportunity to attend the International Symposium on

“Constitutional Complaint” in a fit and healthy state.
On this happy occasion, I must first say welcome and warm greetings to the delegates of
the symposium and audience here.

I extend my sincere gratitude to all delegates, who have honoured us by fulfilling the
invitation of the Constitutional Court of the Republic of Indonesia to attend this international

symposium.

INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT 17
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Mr. Vice President, symposium, and ladies and gentlemen,

Protection and promotion of constitutional rights of all citizens in the Act of 1945 is
discussed in 3 of the 4 national ideals embodied in the Preamble to the 1945 Constitution,
namely (1) protect all the people of Indonesia; (2) promote the general welfare; and (3) educate
the nation. To achieve that goal, the state has the responsibility to protect and promote all
human rights as well as the constitutional rights of citizens stipulated in the articles of the 1945

Constitution.

The 1945 amendment placed human rights as a ‘core value’. This successful
constitutionalisation of human rights made the 1945 Constitution one of the most complete
constitutions in the world in its efforts to structure and provide security and protection of human
rights.

To achieve our national goals to protect and promote the constitutional rights of citizens,
state organs were formed and the mechanisms of state administration were set. The 1945
amendment also introduced mechanisms for judicial review of established laws against the
Constitution, which became one of the authorities of the Constitutional Court. Through the
authority of judicial review of laws against the Constitution, the provisions of the legislation
violates the constitutional rights of citizens are declared contrary to the 1945 Constitution and
as such have no binding legal force. This mechanism ensures the protection and promotion of
citizens’ constitutional rights from infringement by the rule of law under the Constitution.

Mr. Vice President,
Esteemed Participants,
Ladies and gentlemen,

In general, Constitutional Complaint is understood as petitions filed by citizens to the court
to obtain a verdict against certain violations of the basic rights of citizens guaranteed by the

Constitution as a result of the implementation of the power of government or state action.

Constitutional complaint has a strong foundation in the development of schools of thought
regarding rule of law, especially in the 20th century. Since then, constitutional complaint has

generally become accepted as part of the terms or elements of rule of law.

From a comparative perspective, the authority to hear Constitutional Complaint, previously
only possessed by a few countries in Europe, has grown rapidly and has now been adopted in
almost all countries in Central Europe, Eastern Europe, Africa, and Asia. In many countries, the

authority to hear Constitutional Complaint cases is granted to the Constitutional Court.

In Indonesia, there are no provisions regarding Constitutional Complaint in the 1945

Constitution. As such, the Constitutional Court of the Republic of Indonesia is granted no

18 INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT
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authority to hear Constitutional Complaint cases by the constitution. However, this does not
necessarily mean that the legislators, in this case the Assembly, refused to give it, but simply
that the mechanism had not received enough attentionat the time of the formulation of the 1945

amendment.

Although it does not have the constitutional authority to hear the case Constitutional
Complaint, in practice over the years, many cases of judicial review actually contain elements
of Constitutional Complaint. Realising that the Indonesian Constitutional Court has no authority
to hear Constitutional Complaint cases, citizens as Petitioner have been creative, filing petitions
through the door of judicial review. Such applications are one way the community has sought

legal mechanisms to denounce violations of their constitutional rights.

In these cases, the Constitutional Court still accepts such petitions, although many
expressed that the requests are “unacceptable”, and for some has passed the innovative verdicts
of “conditionally constitutional” or “conditionally unconstitutional”. Through these two
variants of the decision, the Constitutional Court declares that a provision of the law does
not violate the constitution but requires that state institutions, in the implementation of such a
provision, pay attention to the interpretation of the Constitutional Court on the constitutionality

of provisions of the Act.

Mr. Vice President,

Esteemed Participants,

Ladies and gentlemen,

This international symposium is to be attended by delegates of Constitutional Courts from
17 countries from various regions in the world and one international organization (Venice
Commission). The presence of these delegates makes this symposium a valuable arena of give
and take, especially for exchanging opinions and solutions to the challenges of promoting the
protection of the constitutional rights of citizens in each country. Hopefully, this international
symposium will bring benefit to us all.

Before I finish, I would specifically like to thank the Vice President of the Republic of
Indonesia, who has honoured the Constitutional Court of the Republic of Indonesia and the
symposium delegates by taking the time to give a keynote speech, and simultaneously open this
international symposium.

Finally, to all the delegates and participants of the symposium, I hope you enjoy this

symposium.

Thank you.

Wassalamu’alaikum warahmatullahi wabarakaatuh.
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SPEECH
VICE PRESIDENT OF THE REPUBLIC OF INDONESIA
AT THE OPENING OF
INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT

15th August, 2015

Assalamu ‘alaikum Warahmatullahi Wabarakatuh

Good morning and best wishes.
e Honourable Mr. Chairman of the Constitutional Court;

*  Honourable Mr. Chairman of the Assembly and the Chairman of the Supreme Court of

Indonesia;
*  Honourable Heads of the Constitutional Courts and the Supreme Courts from overseas;

*  Participants of this symposium,

First, I would like to welcome you to Jakarta. On this occasion, I would like to wish
a happy 12™ anniversary to the Constitutional Court of the Republic of Indonesia, who has
played an important role over the years. Indeed, as I have seen, the Constitutional Court of the
Republic of Indonesia has been very busy and has done much work to meet the expectations of
the public through Judicial Review. This must mean that Indonesia has too many laws, that they

need so many changes.

The Indonesian Constitution, in the 70 years since it was first written, has undergone
four changes. When we first achieved Independence, the constitution was very short at just 37
paragraphs, but it has played a very important role in the founding of this nation. Then in 1949,
when Indonesia became a federal state, The Unitary State of Indonesia, we transformed the

Constitution into the Constitution of the Unitary State of Indonesia. Upon becoming a united
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state, we implemented a temporary Constitution before, In 1959, by Presidential Decree we
returned to the Constitution of 1945. Finally, after the reformation, we amended the Constitution

to its current state.

In truth, I did not intend to deliver the keynote speech today, because this topic needs to
be explained in depth, and for that, of course, there are the experts. The President and Vice
President must know about many things, but only a little about each. On the other hand, a
justice nows only about a few things, but knows them very well. That is why I shall stick to

congratulations and talk about Indonesia’s experience in managing its laws.

Why have so many laws been petitioned for Judicial Review? The first reason is very
simple. Legislation is produced by Parliament. Parliament is composed of members of political
parties. Of all the legislation that Parliament produces, most are focused on political reasons
or generated by politicians who think of the immediate interests. Thus, there are many things
that are not in accordance with the constitutional way of thinking. That’s why it is the task of
the Constitutional Court to alter, amend or annul those laws that are not in accordance with the

constitution.

That’s why I often say that the Constitutional Court is a very powerful institution in this
country. Legislation created and adopted by 560 members of the House can brought down
by just nine justices in the Constitutional Court. That is the consequence of the power of the
Constitutional Court. Thus, the Chief Justice and the Constitutional Court Justices must possess
very deep knowledge about the constitution and the law; people with great wisdom, a wealth of
experience and a strong ability to see problems clearly. This is in contrast to the House, which

sees problems from a political angle and in light of the needs of the day, at the present time.

In Indonesia, there are many cases of judicial review, perhaps more than any other. It is the
same with the Supreme Court. In Indonesia, everything is petitioned, appealed, or brought for
judicial review whenever something is disliked. Of course in time, certain limitations will be

applied so that only cases that are truly contrary to the Constitution are brought to the Court..

Today, the discussion is about Constitutional Complaint. Many things are clear, such as
practises or rights that are not contained in the statute, but also some things lie in grey areas, so
that it can be difficult to know how to assess whether something is contrary to the constitution.
Thus far, these things have mostly been reported to KOMNASHAM, the National Commission
on Human Rights.
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Butweknow KOMNASHAM doesnothavethefinal decision, mostly onlyrecommendations.
Thus, with Constitutional Complaint, the issue of human rights, and the rights of citizens, can
be accommodated and carried out to a high level of competence by Constitutional Court. But,
of course, there must be limitations first of what can be deliberated or tried in the Constitutional
Court. What matters can be considered under Constitutional Complaint. Because if not, then the

authority is very broad, and many petitions will be submitted.

In Indonesia, the Constitutional Court also adjudicates election disputes. And as usual, no
matter by how far elections are won or lost, they are still disputed. So many want to try their
luck. Of course there must be rules for what is accepted by the Constitutional Court and what

is not.

In December there are 269 upcoming elections in Indonesia. If even just half of these are
petitioned, it means that 120 petitions must be tried within 45 days. I believe the justices will
have to sleep at the office to finish them all. The justices need to maintain good health, else
they might well faint at trial. Therefore, in addition to fit and proper knowledge, perhaps there
should also be a test of health for the Justices, especially in the face of elections like this. That

is our hope.

What we need from the Symposium are /essons learned, the exchange of advice and ideas,
however different our countries’ laws may be. Implementation of constitutional complaint also
varies. Regarding human rights, of course we should all agree, as human rights are universal.
However, practice is affected by situation. Thus the legislation, situations and culture of each

region, of each country is different.

That is why I would like to express my appreciation for this symposium. Each country
can learn what has been implemented, what has worked, what has to be done in obedience
of the constitution. There are important matters of concern developing as times change. The
first is democracy. All want hope for a more open democracy. Of course this is related to the

constitution, because there is no democracy without adhering to the constitution.

Also important is human rights. In everything, human rights plays an important role. And
then there are environmental issues. Environmental issues are now of major interest to the

whole world. Finally, of course, the freedom of the press and so on.

These are the things that form the basis of the complaints within the constitution. The
extent to which these things become citizens’ rights will determine the complaints brought to
the Constitutional Court. It is the Court that must judge whether such practices or rights are in

accordance with the constitution.
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Again, I would like to express my congratulations for your presence at this symposium.
I would also like to congratulate Mr. Arief Hidayat on being given the role of President of the

Association of Asian Constitutional Courts and Equivalent Institutions.

Hopefully this will be a valuable activity in our efforts to implement a positive and

constitutional system in our country.

Once again, thank you. And with a prayer, “Bismillahirahmanirrahim”, I officially open
this symposium.

Thank you,

Wassalamu alaikum Warahmatullah Wabarakatuh.
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Constitutional Complaint as an Instrument for Protecting Fundamental Rights of Citizen.

Moderator: Amzulian Rifai (Dean of the Law Faculty, Sriwijaya University)

MC

Let us begin the first session with the theme on Constitutional Complaint as an Instrument
for Protecting Fundamental Rights of the Citizens. This session will be moderated by Prof.
Amzullian Rifai, Dean of the Law Faculty of Sriwijaya University. There will be four speakers.
First speaker is Dr. I. Dewa Gede Palguna, S.H., M.H., Justice of the Constitutional Court of
the Republic of Indonesia. Second, Mr. Amarsanaa Jugnee, Chief Justice of the Constitutional
Court of Mongolia. Speaker three, Mr. Nurak Marpraneet, President of the Constitutional Court
of the Kingdom of Thailand, and Speaker Four is Mr. Gianni Buquicchio, President of the

Venice Commission.
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MODERATOR

AMZULIAN RIFAI
Good afternoon.

MC

Now, I will hand over to Prof. Amzulian to moderate this session. Please, Professor.

MODERATOR
AMZULIAN RIFAI

Thank you very much. Assalamulaikum Wr. Wb. Good afternoon.

Honorable Chief Justices, President of the Constitutional Court, speakers, panelists, ladies
and gentlemen. Welcome to the first session of the International Symposium on Constitutional
Complaints with sub-topic of Constitutional Complaints as Instrument of Protecting Fundamental
Rights of Citizens. I hope we enjoy our last night welcome party with Indonesian dance and
I believe that there are at least three reasons why this session is important. Firstly, because we
will have excellent speakers and panelists who come from different legal jurisdictions to share
their knowledge and experiences. Secondly, it is the fact the constitutional awareness increases
in many countries through the development of Constitutional Courts. The Constitutional Court
of Republic of Indonesia, for example, has become a crucial institution in protecting citizens’
rights and educating its citizens on their constitution. Thirdly, through this session, we will
have the opportunity to learn from other countries on how the concept of implementation
of constitutional complaint, in order to protect fundamental rights of citizens. Protection of
fundamental rights is included in determining global rule of law--law index. It also guarantees
in the [ICCPR—International Components on Civil and Political Rights, especially in article 16.
If we look at the global rule of law index, which is a portrait of the rule of of law index which
a portrait of the rule of law each country by providing score and ranking organized among the

factors of a government’s fundamental rights and civil justice.

Ladies and gentlemen before asking for the speakers to present their papers, please let
me inform you how we get through this session. This session will last for two hours and 25
minutes. Each of three speakers will have a 10-minute presentation and then we will have a
20-minute coffee break. The session will resume at..., after that with 5-minute presentation
from the panelists. We will have 3, excuse me, we will have 4 speakers, and speaker 1 will be
Dr. | DEWA GEDE PALGUNA. He is Justice of the Constitutional Court of the Republic of
Indonesia. I would like to start with the first speaker... Mr, Dr. I Dewa Gede Palguna, the time

1s yours.
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SPEAKER 1

I DEWA GEDE PALGUNA

(JUSTICE OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF INDONESIA)

Thank you Mr. Chairman, Your Honorable Chief Justice and justices from the participating
symposium. Ladies and Gentlemen, considering the 10-minute time available to me to present
my presentation, I would like to try to make my presentation as effective as possible... already...

my paper is already short, so thank you again.

Good afternoon. When we are talking about the constitutional court of the Republic of
Indonesia and we are trying to look back to the history of the establishment of the international,
the constitutional court, we know that the idea to establish the court was almost entirely based

on the consideration that there is no more law inconsistent with the constitution in the future.

Why such constitution is the only or entire base to constitute the constitutional court
is because of our past experience during the reign of the New Order Regime, which many
considered that there were many legal instruments especially laws that were considered to
be inconsistent with the constitution. So, when we are looking back to the debate during the
formulating the jurisdiction of the constitutional court during the amendment process of the
Indonesian Constitution, or the Undang Undang Dasar 1945 in Bahasa Indonesia, Indonesian
Language, we see that there was no intense and thorough debate or deliberation concerning the

issue on constitutional complaints.

Indeed, there was a single party that implicitly proposed that the would-be established
court should be given the competence to adjudicate the constitutional complaints. That is the
Indonesian Democratic Party for Struggle or PDI P that implicitly proposed to give the would-be
court the competence to adjudicate cases... constitution-based cases, or gugatan berdasarkan/
menurut Undang-Undang Dasar as in Bahasa Indonesia, but there was no follow-up... no
follow-up... there was no further deliberation. Indeed also, during the process of amendment
especially when deliberating the jurisdiction of the court, Pah Satu in Bahasa Indonesia or the
first Ad hoc committee whose task was preparing the draft of the amendment of the constitution
invited many justices from Germany, Thailand, South Africa and South Korea,whose countries
the Constitutional Court has the competence to decide cases on constitutional complaint but

again there is no further step, or no follow up step, no further deliberation.
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If we try to look back to examine the records during the deliberation of PAH [ session,
or the first Ad hoc Committee Session, we found no explanation, no formal explanation or no
clear information why there was no such deliberation as to the constitutional complaint case.
But according to the, then, Chairman of the first ad hoc committee Pak Jacob Tobing who
is present today with us, there are two main reasons; firstly there was a fear that given that
considering the competence to adjudicate cases on Constitutional Complaint was a brand new
mechanism. While it is already agreed that the composition of the Constitutional Court that
would be established, will consist only by 9 Justices, there was a fear of a case load because

when we heard the experience of Germany, there are at least 6,000 cases annually.

And the second reason, there was also fear of a potential overlapping between the judiciary
power itself and between the judiciary and other state institutions. So I think it is reasonable
enough to understand why the competence to adjudicate cases on constitutional complaint was
not given to the Constitutional Court of the Republic of Indonesia. But Ladies and Gentlemen,
having no power or competence to decide cases on Constitutional Complaint doesn’t mean that
there is no case, there is no such case. It was even since the very beginning of the very existence

of the court, there have already been cases of constitutional complaint.

2003 was the first, between quotation, complaint launched by a practitioner here, I’'m sorry
I forgot his name, Main bin Rinan, a citizen if I’m not mistaken from Kalimantan, maybe
Central Kalimantan — a province of Indonesia, and there are many others. So the question
should be, “Is there any possible way? Any possible alternative?”, Of course, beside amending
again the constitution which is actually so complicated and I said, I mention in my presentation,
a hard war battle considering the social condition of the country especially recently. So we must

think about the other alternatives.

So I propose here, there are at least 2 alternatives by setting aside the possibility of amending
the constitution again. The first alternative I propose here is a legislative interpretation, what I
mean by legislative interpretation here, is when the legislature amending or even establishing a
new court or [ mean a new law concerning the Constitutional Court, the legislative itself gives
a formal interpretation on the term judicial review, all review law against the constitution,
because such definition is not clearly or even not mentioned in the constitution, especially in

the Article 24 paragraphs one and two of the Indonesian constitution.

The constitution only says that constitutional court shall have the competence to adjudicate
cases of the review law against the constitution. But there is no definition, there is no scope, what
does it mean by review law against the constitution. So, the legislature may have, theoretically

speaking, may have the power to make an “extended interpretation,” the meaning of the judicial
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review itself, to cover the case of constitutional complaint. The theoretical basis of this proposal
is that the two mechanisms, judicial review and constitutional complaint, are derived from the

same principal, the same idea, the constitutional review.

The only difference is while the judicial review deals with the problem of constitutionality
of legal norm, the constitutional complaint deals with the constitutionality of state or public
official acts or omission. They lead to the same direction, that is, the protection of citizens’
constitutional rights. And secondly, by judicial interpretation, but, I here mentioned in
my presentation: it should be treated only as additional or subsidiary means, or subsidiary
alternative, because it is very limited. Judicial interpretation can only be used as long as or as

far as the concrete case itself involves the connection with some norm of law.

So it doesn’t directly solve the problem of the complaint itself, the object of the complaint
itself. So, that’s why here in my presentation I give my preference to the first alternative. I think
my time is almost over. Thank you Mister Chairman. That was my short presentation. Thank

you again.

MODERATOR
AMZULIAN RIFAI

Thank you very much, Justice Dr. Gede Palguna. The important point I think you make is
that Indonesia is in an ongoing effort to have constitutional complaint. With challenges that you
mentioned, I think that these two challenges: one is the case load will increase significantly and
the second is the view of potential, maybe a case, among the state institutions, I think that is a
very important point. Well, we’ll move to the second speaker, Mister Amarsanaa Jugnee, Chief

of Justice of the Constitutional Court of Mongolia. Please, Sir.

SPEAKER 2

AMARSANAA JUGNEE
(CHIEF JUSTICE OF THE CONSTITUTIONAL COURT OF MONGOLIA)

Thank you, Mister Chairman. Honorable Chief Justice of The Constitutional Court
of Indonesia, honorable presidents, judges, distinguished guests, first of all on behalf of The
Constitutional Court of Mongolia I would like to extend my heartful congratulations for The

Constitutional Court of Indonesia for its twelfth year anniversary.

INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT 33



PROCEEDING

I would like to also express my deepest appreciation to The Constitutional Court of
Indonesia for hosting this symposium on the very important topic of Constitution Complaint
and to all the speakers and distinguished guests. The main mission of the rule of law is to ensure
that all individuals, state and authorities respect the human rights and fundamental freedom
in the social and legal environment. This mission will not be completed by only declaring
to protect their Constitution. However, it will be better satisfied by creating an independent
constitutional review mechanism. Otherwise, the Constitution will be mere written norms and

cannot fully serve its duty of an authentic protection of human rights.

Following the historical transition of Mongolia to democracy, in 1992, the country adopted
its new Democratic Constitution which enshrined contemporary, universally accepted human

rights norms and constituted the basis for the rule of law and democratic state structure.

This Constitution also established the Constitutional Court of Mongolia with a purpose of
reviewing the constitutionality of actions and decisions of the authorities which exercise the
branches of powers and to limit their powers in order to ensure the constitutional rights of the

citizens.

According to the Constitution and the Law on the Constitutional Court of Mongolia, the
Constitutional Court of Mongolia has jurisdiction over constitutionality of decisions made by
the Parliament, President and Government and the General Electoral Committee of Mongolia,
particularly, statutes, treaties and other legal acts adopted by the Parliament, presidential decrees,
resolutions adopted by the Government and decisions made by the General Electoral committee
regarding referendum and parliamentary or presidential election. It is given exclusive power to

invalidate abovementioned acts if they are found to be breaching the Constitution of Mongolia.

The Constitutional Court must examine and settle constitutional disputes at the request
of the Parliament, the President, the Prime Minister, the Supreme Court and the Prosecutor
General. The Constitutional Court also has discretion on whether to initiate constitutional
proceedings on the basis of individual claims. In countries where constitutional review is
exercised by constitutional courts, the natural persons are mainly not entitled to submit a claim
to the Constitutional Court unless his/her right is personally and immediately infringed, but in
the case of Mongolia, there is no such limitation. The broad right of the citizens to apply for a
constitutional review for all issues which fall under the Constitutional Court’s jurisdiction is the

distinctive attribute of the Constitutional Court of Mongolia.

The individual claims exist to the Constitutional Court of Mongolia can be classified into
two types. If a citizen considers that his/her legitimate interests and individual rights are violated

personally, he or she may file a complaint to the Constitutional Court. In other side, citizens
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can also submit a claim to the Constitutional Court with a purpose of protecting public and
state interests about issues related to the state authority even he or she is not directly affected
by relevant actions and decisions of that authority. Furthermore, foreign nationals officially

residing in Mongolia are also entitled to this right equally as Mongolian citizens.

Since the establishment of the Constitutional Court of Mongolia in 1992, knowledge of
citizens about the Constitutional Court of Mongolia has been constantly improving and the

amount of the claims for constitutional review increasing.

Between 1992 to the end of 2014, The Constitutional Court of Mongolia has received
and deliberated around 2000 claims. In the first years of its operation, it received about 20
claims annually, but today this number has increased to two to three complaints every day. It is
also observed that the quality of the constitutional claims has improved in terms of reasoning

and profoundness of the legal argument.

If we analyze the contents of the claims submitted to the Constitutional Court of Mongolia
in this period, 50 to 60 percent is related to the constitutionality of laws and other decisions
adopted by the Parliament; 10 to 20 percent is related to the constitutionality of decisions by
the President, the Government and the General Electoral Committee; and 15 to 20 percent is
related to the impeachment of high ranking state officials. It has to be mentioned that only 10
percent of all claims made to the Constitutional Court have passed the preliminary screening
stage and transferred to the Constitutional Court’s oral hearing. For the rest of the claims, the
Constitutional Court considered that they were not admissible because the issue did not possess
the character of constitutional dispute or they fell under the jurisdiction of other authorities
rather than the Constitutional Court. In such cases, the member of the Constitutional Court
issues a formal decision about refusing to start a constitutional proceeding or decides to transfer

the application to the relevant authorities for appropriate recourse respectively.

In the last 23 years, the Constitutional Court of Mongolia adopted around 140 decisions
which determined breaches of the Constitution. Specifically, 70 provisions of the 35 different
articles of the Constitution have been found to be breached. To be clearer, Article 16 about
Human Rights and Fundamental Freedoms of the Constitution have been breached 40 times and
the Article 14 about the equality have been breached for 20 times, so one can possibly make a

conclusion that these are the most commonly breached provisions of the Constitution.

Now, I would like to proceed to some later cases of the Constitutional Court of Mongolia
which contribute to the protection of human rights in our country. The provision was made in
2014 after a deliberation of the complaint made by a Mongolian citizen whose constitutional

rights have been personally affected by a provision of the criminal procedure court of Mongolia.
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Article 334.4 of criminal procedure court regulated that in case the accused or the victim or the
acquitted considers that their first instance court breaches the criminal procedure court or miss
appealed, the criminal court will be deciding the guilt of the accused or the sentence. They
should appeal to the higher court only through their attorney—it means not by themselves. The
claims personally had been in conflict or the accused claims by their first instance or he could
not appeal because of his lack of means to pay for a legal counsel who raises the service fee
by unexpected amount just before the expiry of the time for appeal. You could not appeal by

yourself because of the reload regulating the trail caught the decision in final.

The constitution court of Mongolia established that the statement in the provisional criminal
procedures code which said they accused that recommend they acquainted, shall appeal on the
throw of the attorney was unconstitutional because it failed. They usually accepted their appeal
right such as the right to defend oneself, the right to appeal, and the right to have access to
the court. This statement was revealed on January 13, 2014. This case was started to open the
claim made by citizen who thought a constitutional review of the statute on behalf of the public
interest. They challenged the constitutionality of the new law on the establishment of the court

which was adopted by the parliament of Mongolia in January 2014.

According to the previous law until 2014, the way the General Court for each Major
Administrative unit of Mongolia which have jurisdiction our civilian criminal matters in
that area. But the new law established one civil court and one criminal court for only three
districts or provinces. They claimed recently in their arguments that the new law infringed
the fundamental rights of the citizens to have access to courts by using the number of courts
seriously. The defendant, Parliament of Mongolia argued that the new regulation was intended
to cut unnecessary costs so-called administration increase the confidence of the Court by

specializing in seeing law in criminal matters.

The Constitutional Court of Mongolia decided that the new law on the establishment of
Court was unconstitutional because it clearly went against today’s structure of judicial system
determined by the constitution. They said if approving the argument of the claim, the courts also
established that the new law infringed their right to appeal, right to be present during trial, and
the right to have legal consul because their distance to the court was extremely increasing for
some businesses in the whole regions of Mongolia and made it very difficult for them to have

access to Courts.

In legal series, they increased the work or load of the Court also increased the citizen’s
right to have trail within reasonable time. The law in the establishment of the court because

they came invalid this July 2015, about 2 month after the final decision of the Constitutional
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Court. The parliament of Mongolia adopted another law on the establishment of Court in June
19, 2015 which seemingly complete with the constitution term about repeat the unconstitutional
content of the previous law. Because they only made some minor changes by including the word
“district” in just name of the courts but, there was not really different regarding the location of
other factors.

I must note that this case is very complex one and today I’ll try to simplify as much
as possible for your consideration. Today it is globally accepted that the constitutional courts
or similar institutions are essential form of guarantee for protection of human rights and
fundamental freedom in democratic societies. I firmly, I believe that we, the Judges of the
Constitutional Courts and Equivalent Institutions, will honorably keep this public trust and

continue contributing to the promotion of human rights protection in the world.

Thank you very much for your attention.

MODERATOR
AMZULIAN RIFAI

Thank you very much, Sir, Chief Justice of the Constitutional Court of Mongolia.

Now, we move on to Speaker 3, Mr. Nurak Marpraneet, the President of the Constitutional
Court of the Kingdom of Thailand. Please.

SPEAKER 3

NURAK MARPRANEET

(PRESIDENT OF THE CONSTITUTIONAL COURT
OF THE KINGDOM OF THAILAND)

The President of the Constitutional Courts, the Chief Justices of the Asian Region,
Honorable Delegates, Ladies and Gentlemen,

On behalf of the Constitutional Court of Thailand, I would like to express my sincere
gratitude to the Constitutional Court of Indonesia for extending to myself to attend the
AACC meeting and this international symposium, which also marks the 12" anniversary of
the Constitutional Court of the Republic of Indonesia. I send my gratitude for the Republic

of Indonesia.
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I would like to begin the discussion on this topic of this meeting that is the constitutional
complaints as an essential instrument for protection of the fundamental rights of the people.
I intend to do so by referring to the Constitution of the Kingdom of Thailand 2007, a
document of great significance and relevance to the protection of rights and liberties by
direct action of the people, known as the rights of filing the constitutional complaints through
the Constitutional Court. Even if the rights and liberties have quoted the Constitutional
Complaints. Even if Constitution has been repealed, section 25 of the interim Constitution
2014 provided for an establishment of the jurisdiction of the Constitution Court to review
provision of laws from being contrary to or inconsistent with the Constitution. In addition to
the constitutionality review of laws, the Constitutional Court remains the last resource for

protecting the fundamental rights of the people.

Today, presentation is comprised of three sections. The first is introduction and
the conception of the framework of constitutional complaints. The second, conditions in
exercising individual rights to file an application with the Thai Constitutional Court. And lastly,

the conclusion.

For the first section of my presentation, I wish to address the brief introduction and
conceptual framework on the issue of constitutional complaints in the Thai legal system.
The 2007 Constitution was the first Constitution allowing the ordinary people to file a direct
application for a Constitutional Court’s ruling on the grounds that their fundamental rights
and liberties recognized by the Constitution have been violated, known as, “the constitutional
complaints.” These constitutional complaints are one of the essential legal instruments to
help protecting and safeguarding rights and liberties of individuals. Such constitutional

complaints arise from two principles, as follows:

The first principle is a direct application of all exercisers of the state powers for protection
of rights and liberties. This primary principle enables the people to assert the right to file an
action directly in the Constitutional Court. In other words, prior to invoking an argument on
any act of state agency which constitutes and infringement of constitutionally guaranteed rights
and liberties of the people, the provisions of Constitution shall stipulate that such state agencies

must be bound by fundamental rights and liberties of the people.

The second is the right to seek judicial relief for violation of individual rights and liberties.
The judicial relief proceeding is vital and requires adherence to the democratic sovereignty and
the rule of law. This means that any ordinary people whose rights or liberties recognized by the
Constitution are violated have the right to file a constitutional complaint to the Court. This is

because an exercise of state agencies or state officials’ powers raises constitutionality.
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Next, I would like to discuss the further on requirements and conditions in exercising
constitutional complaint, petitions to the Constitutional Court. In practice, limitations for
handling of constitutional complaints must be applied in order to minimize overburdening
cases submitted to the Constitutional Court. With respect to an increase in access of the
people to the Constitutional Court, section 212 of the 2007 Constitution stated three

requirements, as follows:

The first requirement was that an applicant must be the person whose rights and liberties
recognized under the Constitution had been violated.

The second requirement was that an application must be filed in the Constitutional Court
for a ruling that “a particular provision of law” was contrary to or inconsistent with the
Constitution.

And thirdly, this must be a case where all other remedies have been exhausted. Adhering

to the principle of subsidiary, the constitutional complaint was only susceptible.

From the foregoing presentation, I may summarize that all laws only referred to the laws
that have been enacted by the legislature rather than extending to executive or judiciary acts.
Nevertheless, this constitutional complaint reflected an important task of the Constitutional
Court in ensuring the actual realization of fundamental rights of the people, and not just by
recognition of the black letters of the constitutional provisions. Likewise, various democratic
countries place greater emphasis on development of the constitutional rights by means of
constitutional complaints mechanism. It could be said that the Constitutional Courts have roles
in fundamental rights protection are therefore essential to the strengthening of democracy
under the rule of law. The Constitutional Court of Thailand appreciates the significance
of and remains committed to this cause, which in turn would enable the Constitutional
Court to perform its duties as its guardian of the Constitution and the protector of people’s

fundamental rights.

It is essential for the CC to protect the human rights and it depends on the rule of law. The
Constitutional Court of Thailand fully appreciates the significance of and remains committed to
this cause. This in turn will enable the Constitutional Court to perform its duties as the guardian

of the Constitution.

At the final phrase is the purpose of the Draft Constitution. The Constitutional Draft
Committee has prepared new Draft Constitution with the great substance lying in promoting

and protecting rights and liberties of the people, providing for an exercise of individual’s
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right of the constitutional complaints to the Constitutional Court. This can assure the essence
of the Constitutional Court’s role in relation to the protection of rights and liberties of the

people as being recognized by previous Constitution.

Lastly, I would like to once again thank you all for your attention. Thank you.

SPEAKER 4

GIANNI BUQUICCHIO
(PRESIDENT OF THE VENICE COMMISSION)

The President of the Constitutional Court of the Republic of Indonesia, Chairman Amzulian,

Honorable Presidents and Judges, Ladies and Gentlemen.

It is a great pleasure for me to be here in Jakarta today, at this important International
Symposium on the Constitutional Complaint, organised on the occasion of the 12" anniversary of
the Constitutional Court of the Republic of Indonesia.

Before I broach the topic of the Constitutional Complaint, let me briefly introduce you to
the work of the Venice Commission. The Venice Commission is an independent advisory body
of the pan-European organisation called the Council of Europe. Its work consists of assisting
its member and co-operating states to improve their constitutions, their legislation and the

functioning of their democratic institutions.

Membership in the Venice Commission is not restricted to European states, but extends to
non-European countries, which can become full members. A number of states in Asia, Africa and
in America have indeed done so. The independence of the members of the Venice Commission
is essential to the work that we carry out, notably when providing tailored advice to states that

request it, in the form of opinions on draft laws or constitutions.

The members of the Venice Commission provide advice on the basis of our Common
Constitutional Heritage and — to the extent possible — try to take into account legal traditions
and the history of the state concerned. In order to be able to do so, the Venice Commission has

developed a method of dialogue with its partners.

For the members of the Venice Commission, it is essential not to give advice on the basis
of abstract legal texts, but to discuss the issues raised with all the stakeholders. The Venice
Commission has — from the outset — underlined the importance of exchanging information and

ideas between Constitutional Courts and Courts with equivalent jurisdiction.
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In order to foster this, the Venice Commission has established co-operation with a number
of regional or language-based groups of constitutional courts: in Europe, Asia, Africa, Ibero-
America, in French and Portuguese speaking countries, and, of course, the Association of Asian
Constitutional Courts and Equivalent Institutions which held its Board Meeting here in Jakarta,

yesterday.

In pursuing its goal of uniting these groups and their members, the Venice Commission
has organised the World Conference on Constitutional Justice for the first time, in Cape Town,
South Africa in 2009 and then in Rio de Janeiro, Brazil in 2011 and Seoul, Republic of Korea
in September 2014. The next Congress of the World Conference will take place in September
2017 in Vilnius, the capital of Lithuania.

The World Conference on Constitutional Justice unites regional or language-based groups
of Constitutional Courts and has already 96 member courts. The main purpose of the World

Conference is to facilitate judicial dialogue between constitutional judges on a global scale.

We believe that the exchange of information and ideas that takes place among judges from
various continents in the World Conference furthers reflection on arguments, which promote
the basic goals inherent to national constitutions. Even if these texts often differ substantially,
discussion on the underlying constitutional concepts unites constitutional judges from various

parts of the world, committed to promoting constitutionality in their own country.

A major task of the World Conference is also to support the independence of its member
Courts. This is why, since 2011, each congress deals with this topic. The World Conference
is ready to stand up for its members when they come under undue pressure from other State
powers. I am therefore proud that many Asian Constitutional Courts including the Constitutional

Court of Indonesia are full members of the World Conference.
Dear colleagues,

I would like now to talk to you about the importance of the Constitutional Complaints

before the Constitutional Court or the Court with equivalent jurisdiction.

Individual access to the Constitutional Court and notably the Constitutional Complaint is
a topic that is very dear to the Venice Commission which is strongly support the introduction
of this type of procedure before the Constitutional Courts. For the protection of Human Rights,
the role of the Constitutional Court is crucial. States, for the most parts, secure the protection
of human rights through their constitution, and since the Constitutional Court is known as the
guarantor of the Constitution protecting constitutionally guaranteed rights, it is important that

this Court be able to carry out its tasks effectively.
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Introducing full individual access to the Constitutional Court is increasingly recognized as
an essential element of human rights protection on the national level. In Europe, the effectiveness
of this type of access procedure was confirmed by the European Court of Human Rights Statistics,
which showed that the countries which had introduced the full individual complaints procedure have

a lower number of cases before the Strasbourg Court than those that had not.

This was also confirmed by a study that the Venice Commission undertook in 2010 on
individual access to the Constitutional Justice, covering the various forms of access in over
fifty countries with the aim of analyzing the merits of the various systems that exist. There is
a further difference and aspect to consider in individual access, which affect the efficiency of
individual complaint procedures, notably whether it is a normative constitutional complaint or
a full constitutional complaint. And a normative constitutional complaint gives the individual
the right to file a complaint before the Constitutional Court, but only against the breach of his or
her fundamental rights based on the unconstitutionality of a law. A full constitutional complaint,
on the other hand, can be directed against an unconstitutional judgment of ordinary tribunals
of the Supreme Court, even if the applicable law is constitution. However, the Constitutional
Court is not a fourth instance. It does not deal with the merits of the case; it only examines
its constitutionality. The full constitutional complaint is, therefore the most comprehensive
individual access to constitutional justice, and for this reason Venice Commission considers it

to be the best means of protecting individual rights.

It is however true that opening the doors of the Constitutional Court to full individual
complaints can dramatically increase the caseload of the Court. But, the Venice Commission is
convinced that a balance can be found to ensure individual access to constitutional justice and
at the same time not overburden the Court. This can be achieved, for instance, by introducing
requirements or conditions in order to filter applications and to ensure that the Court is not

overburdened by, notably, abusive or vexatious complaints.

A full individual complaints procedure is all the more necessary in regions where there
is no regional Human Rights Court, as it is the case — regrettably — in Asia. The creation of
such a Court, bringing together like-minded countries to enhance human rights protection in
the region, was supported by the World Conference in its Seoul Communiqué adopted at its 3
Congress hosted by the Constitutional Court of the Republic of Korea. Given the heterogeneity

of Asia, the establishment of such a Court cannot be a pan-Asian effort.

Nevertheless, like-minded countries which countries which are interested in an effective
protection of human rights, like Indonesia and others present here today, could join in such an

endeavor.

Ladies and Gentlemen,
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I would like to end my presentation by strongly encouraging Indonesia to consider
introducing a full individual complaints procedure to the Constitutional Court in order to ensure

that every effort is made to guarantee constitutional rights in your country.

Thank you very much for your attention.

MODERATOR
AMZULIAN RIFAI

Thank you. Ladies and gentlemen, we already have four speakers that presented their
paper. We are going to have other four panelists who will respond to the speakers and maybe
also to share their ideas and experiences. But before that, we have, according to schedule, we

have 20 minutes break. And I think, let us have coffee break for 20 minutes. Thank you.

ADJOURNED TIME: 15.23

RECONVENED TIME: 15.45

MODERATOR
AMZULIAN RIFAI

Thank you very much. Can I please invite our speakers?

Ladies and gentlemen.

What happened? I’'m going to explain to the audience that for the next session we are
going to have four panelists. The four panelists will respond or share the experience, delivered
from their seats. That’s what the instructions from the committee. Five-minute response. After
the response, if we still have time, then I’'m going to give the floor for response, comment,

questions, or anything related to our topic for this session.

Well, let me start with this session. We will have four panelists. I would like to introduce

the four panelists.
e  Panelist 1, Mr. Tun Arifin bin Zakaria, the Chief Justice of the Federal Court of Malaysia.
e  Panelist2, Mrs. Maria Lourdes Sereno, Chief Justice of the Supreme Court of the Philippines.

e  Panelist 3, Mr. Buritash Mustafayev, Deputy Chairman of the Constitutional Court of the
Republic of Uzbekistan.

e Panelist 4, Mr. Bui Ngoc Hoa, Deputy Chief Justice of Supreme People’s Court of the
Socialist Republic of Vietnam. Panelist 4, the presenter will present his paper or his

comment in Vietnamese.
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We are going to have our panelist 1, Mr. Tun Arifin bin Zakaria, and please be aware, and
I apologize, it’s only a five-minute response. I’'m sorry for that. And please, Mr. Tun Arifin bin

Zakaria, the time is yours. Thank you.

PANELIST 1

TUN ARIFIN BIN ZAKARIA
(CHIEF JUSTICE OF THE FEDERAL COURT OF MALAYSIA)

Thank you, Mr. Chairman.

I’m deeply honored and I consider it a privilege to be here and to give my view with regard
to this important topic that is Constitutional Complaint as a Protection of Human Rights, as an

Instrument of Protecting Human Rights.

First of all, I wish to congratulate all the four participants or speakers early on for their
clear deliberation, clear of the position of the respective countries, and also from the Venice
Conference - Venice Commission, Mr. Giani for his elaboration on the function of the Venice
Commission and also on his views on the Constitutional Complaint. Well, the position
in Malaysia is like what ours is from our constitution, there is a clear provision as to how
constitutional complaint can be made to the court, and it is not necessarily direct to the Federal
Court, which is our constitutional court. But you can go to the High Court, and the matters can
be referred by way of reference from the Local High Court direct to the Federal Court on any

constitutional issues.

What is important for me to mention is in our constitution, there is a clear provision, in
article 4, for instance, we state that the constitution is the pre-supreme law of the Federation
and any law passed after Merdeka Day, or after Independence which is inconsistent with the
constitution shall to the extent of the consistency will be void. With that provision, we may say
that there must be an authority who will decide as to the validity of law. If any law at all after
the Merdeka Day or the Independence Day, or after the coming into force of the constitution
is inconsistent with the constitutions if it is past after the constitution was implemented, then
it will be void what have been issued. For those laws which were already in the existence
prior to the constitutions, then we can modify those laws to make adaptations to make it
modified to such extend to bring in conformity with the constitutions that is provided in in
our article 162. So, we have article 1 part 2 of the constitutions which contains article 5 to 13
which deal with fundamental liberties which are equivalent to what we call, normally called,
human rights provisions. These deal with the liberty of the persons against slavery and forced

labors, protections against retrospective criminal laws, equality before the law, and Article 8
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prohibitions of banishment and freedom of movement, freedom of speech, and assembly in
association, freedom of religions and so forth. These are enshrined provisions and constitutions
which protect human rights or fundamental liberty as we call them. And any breaches of the
fundamental liberties can be challenged in court directly by persons — by the complainer, who has
suffered or who grieved by the state authority or by any person at all. Similarly, for example, the
liberty of a person, we have the writ of habeas corpus which is peculiar writ or just specialized
writ to get liberty of persons which is to challenge any illegal detention of person by anybody at
all not necessarily government authority, it can be anybody at all. There we can ask for writ of
habeas corpus to be issued by the court. We have specific writ under our reasons, for example
we have the application to challenge complaints. Constitutions complaints can be lost by way
of judicial review which is under our Order 53 of the rule of the court and that together with the
court adjudicator and a specific relief act, and we also have declaratory power which has come
forth by our constitutions. And as for election cases, we go by way of election partition. These
are matters or modes of procedure as how challenge can be launched by public or by anybody

at all on constitutionality of any act of any organs of the government.

Judicial review is a very broad power by the court which constitutes under the judicial review
we have what we call writ of statutory rights, writ of co-guarantor, mandamus. Mandamus is an
order to compare the performance of duty imposed by law. And the mandamus may be granted
to direct authority which just decline jurisdiction to exercise, each jurisdiction. And we have for
example, in the case of the Minister of Finance and Sabah Batujasa, where the state government,
judgment has been obtained against the state government, but the state government refused to
pay the money despite the judgment was given, delivered by court, they refused to pay. Pay up to
satisfy the judgment. The matter came up before the federal court which I was the panel. And we
directed the state government; we issued the order of mandamus against the government to pay
up on the judgment some. So, we have various procedures related to particular breach. And for
example, prohibition in an order to prevent public authority from proceeding without jurisdiction,

it’s a special writ, or writ of prohibition. Those are essentially the provisions in the constitutions.

Apart from that, we have Article 128 of our constitution which set up clearly. 128 of our
constitution conversed jurisdiction on the Federal Court to the exclusion on any other court
have jurisdiction to determine in accordance with any rules of the court relating to the exercise
such jurisdiction on any question whether a law made by Parliament or by Legislature of the
state is invalid on the ground that it makes provisions with respect to a matter, with respect to
which Parliament or the Legislature has no power or be dispute on any other questions between
states or between the federation and the state. This is the exclusive jurisdiction. This jurisdiction
can be exercised by way of reference from the High Court or can be brought directly to the

federal court but must be with leave of the court.
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There is a special procedures relating to this, so when I look at the Indonesian Constitution
in the 24 C which is very brief, just as the speaker said, Mr. Justice of the Constitutional Court
of Indonesia says is very brief. The Constitutional Court has the authority to educate at the first
and for instance, the judgment of which is final to review laws against the Constitution. It is
a very general provision but somehow rather, I think the Indonesian Constitutional Court has
meant this within that limited to expand the jurisdiction and I must congratulate them for. And
of course you have jurisdiction in regards to general election as well, similarly with our federal
court. And I was ahead side of the Mongolian Constitution. I must congratulate the Mongolian
government because their constitution is very brief, very detailed, and I am quite impressed
with their constitution here. It is more or less draft on the same manner as in Malaysia in many
ways and there are entrance rights, specific provisions on Human Rights as well. But it has
gone beyond that to even given jurisdiction to the court to entertain challenge on the agreement
entered into between states and by the state whether it is constitutional or not. And another
important aspect of this Mongolian Constitution is if there is any breach, they can take the court
on its own initiative, can take the action and it is not necessary for any party to bring the matter
to the court. The court itself can take the initiative to challenge the ruling on the conceptionality
of any breaches of constitution. That’s my understanding of the Mongolian constitution which
I think is very broad and very healthy in that sense. And I’m sure the Mongolian Constitutional
Court is one of the most powerful courts in the world. And as for the Thai Constitution, I must
congratulate the Thai presenters as well for the presentation they made which I think is very
comprehensive but because of the limited time and I’m constrained not to make any comment

at that moment. So thank you very much.

MODERATOR
AMZULIAN RIFAI

Thank you very much, Chief. It was excellent comment I think. Very useful. I think two
points from the Malaysian point of view that under Malaysian system that fundamental rights
are guaranteed by the constitution and secondly, I think complaint of fundamental right through

federal court. That’s my understanding.

And for your information, although Indonesian Constitution has briefly in relation to
Human Rights, but we also have Human Right Act that is really clear in making the points of

the values of Human Rights, I think, under the Act of the Parliament.

Well ladies and Gentlemen, now we move to second panelist, Ms. Maria Lourdes P.A

Sereno, Chief Justice of Supreme Court of the Philippines. Please Ma’am.
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PANELIST 2

MARIA LOURDES P.A. SERENO
(CHIEF JUSTICE OF THE SUPREME COURT OF THE PHILIPPINES)

Thank you Sir for this privilege to now deliver my response to the four very excellent papers
which were presented to us this afternoon. Now, however, the Chief Justice of Malaysia outdoes
me because he’s immediately able to have a comparative presentation between his jurisdiction
and that of the other countries, but allow me to share what I can from the constitutional history
of the Philippines and so I will be delivering a short response in title of Constitutional Design,
Individual Complaints and The Supreme Court of The Philippines.

The constitutional design for the judiciary in The Philippines allows a court to address
individual complaints based not only on the causes of action in civil or criminal cases but also on
constitutional questions that affect individual as well as collective rights. While The Philippines
Supreme Court which stands at the epic of the judiciary is not formally called a constitutional
court as understood or defined in this forum, it nonetheless enjoys the characteristics and

possesses the features of a constitutional court.

Two of the Supreme Court’s greatest powers would be the power of judicial review and the
power to make rules and regulations, to protect and enforce constitutional and human rights.
Related to the first power of judicial review, would be the broad and extraordinary grant of
authority to the courts, to determine the existence of grief abuse of discretion on the part of any
branch, agency or instrumentality of the government by the 1987 Constitution. This came about

after the people power of revolution

Now, the history of constitutionalism and judicial review in the Philippines first gained
definition in 1936 in the historic case of Angara versus electoral commission. When it first defined
the elements of judicial review, by expressly adopting the American model first explicated in
Marbury versus Madison, which states our decision in state, the constitution has blocked knock
with deft strokes and in bold lines allotment of power to the executive, the legislative and the
judicial department of the government. The overlapping and interlacing of functions and duties
between the several departments, however, sometimes makes it hard to say just where the one
leaves off and the other begins. In terms of social disquietude or political excitement, the great

landmarks of the constitution are apt to be forgotten or marred if not entirely to be obliterated.

In case of conflict, the judicial department is the only constitutional organ which could be
called the Pan to determine the proper allocation of powers between the civil departments and

among the integral or constituent units thereof. To recall, in 1803 Marbury versus Madison, first
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explained the notion of judicial review and that it is the province of the court to say what the
law is. Those who apply the rule to particular cases must expand and interpret that rule. And
if two lost conflict with each other, the court must decide on the operation of each. With the
constitution as the epic, the judicial, the judicially, definitely has the power to exercise part of

the function of constitutional court.

The 1973 and 1987 constitutions gave the power of judicial review not only to the Supreme
Court but also to all courts, although it is only Supreme Court decisions that form part of the
law of the land.

The broad discretion granted to the court to address the constitutional question in so
far as it pertains, allows the courts, including the lower courts in the Philippines to address
particularly the question of individual complaints or what you call constitutional complaints.
This is done to a range of individual access point to the court’s power of judicial review. All of
which are sourced from judge-made decisions or rules promulgated by the court. Among these
would be the exceptions to the direct injury requirement in relation to an individual standing to
bring a constitutional question before the courts, such as the exception of transcendental public

importance of the notion of the tax payer suit.

Now on constitutionalization of individual access, while the 1902 Organic Act declared that
the bill of rights which was entrained in US constitution was to be extended to the inhabitants of
the Philippines islands, it had to wait for the Supreme Court to state the application of the bill

of rights in relation to the judicial remedies.

In 1919, in Ruby versus Provincial Board, the court determined the characterization of
people and the personal liberty of an individual in relation to the act of the legislature. The
court determine the right of an individual in relation to the state. In 1967, the court determined
the right of an individual operator of a hotel chain to disagree with a municipal ordinance
imposing requirement on him in relation to how he operates his hotel. For these two cases
what is constitutionally important for this forum is that the court assumes jurisdiction over the

complaints and adopted an approach for constitutional review.

We also have been trying in the declaration of principle article 2 of the constitution certain
principles that emphasize the importance of constitutionalism. Section 11 states “the State
values the dignity of every human person and guarantees full respect for human rights”. Article
2 section 14 “the State recognizes the role of women in nation building and should ensure the
fundamental equality before the law of women and men. Article 3 section 11 which is not a

traditionally part of the bill of rights in human nation before, now guarantees free access to the
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court and quasi-judicial bodies and adequate legal assistance shall not be denied to any person
by reason of poverty. Of course, we have a long enumeration of what is contained in a bill of
rights article including rights that have been newly defined by jurisprudence. And, we go by the

29 ¢¢

principle “Ubi jus ibi remedium” “where there is a right there is a remedy”.

Thus, in our constitutional order, as long as a right can be located, access to the court is
guaranteed. The exceptions to the standing requirement, the recognition of taxpayer suits, the
availability of jurisprudence that recognizes the right of an individual to have his or her rights
to define, in relation to the state, by resorting to the court, as ways by which individual’s access

to the judiciary is ensured and, in a way, constitutionalized.

Current individual remedies, right now, include some of very extraordinary rules that have
been recently promulgated. As I earlier said, one of the most important powers given to the
Supreme Court under the 1970 — 87 constitution is to define rules to protect the fundamental
rights of the individuals. Pursuant to this power, the Supreme Court has come up with not only
the heaviest corpus rules that has been existing since 1964, but extraordinary rules allowing
greater access to individual complaints through immediate restraint of government authorities.
For instance, we have issued the reads of Amparo, the reads of Habies Data, the read of Kalikasan
and allied environmental reads, and the reads relating to law against violence, against women

and children.

All of these have immediate restraining reads and protective orders. Thank you.

MODERATOR
AMZULIAN RIVAI

Thank you very much, Chief Justice of the Supreme Court of the Philippines. Please be
aware that we have 5 minutes response. I will go to Panelist 3, Mr. Buritas Mustafayev, Deputy

Chairman of the Constitutional Court of the Republic of Uzbekistan. Please, Sir. Time is yours.

PANELIST 3

BURITASH MUSTAFAYEV

(DEPUTY CHAIRMAN OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF UZBEKISTAN)

And with regards to the human rights and the fundamental rights, but before I start, I
would like to congratulate the Constitutional Court of the Republic of Indonesia and the

Indonesian People for its 70" Independence commemoration. So, I would like to discuss about
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the effectiveness of constitutional complaints for the protection of human rights. In this regards,

I would like to share with you some of the experiences of the Uzbekistan Constitutional Court.

The Republic of Uzbekistan, we give very high importance to the democratization process
of our country, our government, our court, and our judicial system, including continuous
democratization and liberalization of the judicial system in order to promote human rights and
ensure the constitutional rights of the citizen. We see it as our priority in modernization and
democratization. After our independence, we have a very deep concept in the deliberation of

the judicial system and we see this as an important element.

Another thing that we also do is the reform of the court in order for the court to exercise its
full rights, the independency of the court from other state organs and powers and also pressures
from other powers, including pressures from the government, like what happened in the past.
We also believe in promotion and protection of human rights up to the highest level and we
want to comply with the international standard. And for this very reason, we established the
Constitutional Court as well as the Civil and also Criminal Court. So, we reformed the court
control system, so that we can guarantee the constitutional rights of the people. So, we want to
make sure that the rights are fulfilled by the Republic of Uzbekistan. The Constitutional Court of
Uzbekistan justices are appointed by the President, Senate, and the Parliament and the structure

consists of a Chief Justice, Deputy Chief Justices and Justices, including Karakalpakstan.

So, it is actually the Commission of Acts and Regulations. We have the authority to review
the constitution of Uzbekistan, the legislation against the constitution of Uzbekistan—the
decisions made by the Parliament and the government of Uzbekistan and also the decisions and

legislations issued by the local governments.

So, the attorney general’s office of Uzbekistan also maintains the protection and promotion
of human rights and also works hard to ensure there is no breach or infringement to the
constitution. And, we put our priority into human rights and we always refer to the principles
of human rights in every issue of legislation. We also want to guarantee that the Constitutional
Court works independently without any pressure based on the principle of equality, based on the
Article 19 on Judicial Review. The President of Uzbekistan and the speaker of the Legislative
Chamber of Uzbekistan and also the President of the Senate of Uzbekistan, and also the Head
of Karakalpakstan. Region are parts of this decision making process, including quarter of the
Legislative Chamber.

So, we can also add to this Counsel, the Head of Supreme Court, and the Head of the
Constitutional Court. The complaint has to be approved by at least three justices before it can
be heard by Uzbekistan Constitutional Court. So, of course we do not have full individual
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complaint mechanism for constitutional complaint, but we also allow citizens to submit their
complaints, including non-governmental organizations. They cannot submit direct complaints,

but they can submit their complaints through relevant government agencies.

However we also realize that time always change and democratization process will
continue to happen. And what we need to do is we need to always try to refine our constitution
and our law and we believe that we cannot to this just with one effort. This will be a long and
ongoing process. Therefore, we want to learn from experiences of our counterparts, and in this
opportunity, I would like to take this opportunity to congratulate Indonesia for its Independence,

and we want to thank Indonesia for inviting us to this International Symposium.

MODERATOR
AMZULIAN RIVAI

Before I continue with the last panelist, I would like to inform to all participants about the
questions and answers session for the participants, to accommodate four of five questions. Now,
allow me to ask the fourth panelist, the representative of the representative of the Chief Justice
of the Constitutional Court of the Republic of Vietnam.

PANELIST 4

BUI NGOC HOA

(DEPUTY CHIEF JUSTICE OF SUPREME PEOPLE’S COURT
OF THE SOCIALIST REPUBLIC OF VIETNAM)

Thank you Mr. Chairman, Honorable Chief Justice of the Constitutional Court the Republic

of Indonesia.

Ladies and Gentlemen. Firstly, on behalf of the Supreme Court of Vietnam, I would like
to express our sincere time the Hon. Chief Justice of the Constitutional Court of Indonesia for
hosting this Symposium. I would like to greet Hon. Justices, Ladies and Gentlemen, best health

and success.

As we all know, The Constitution is the most basic law with the highest value and other
laws in the system must be consistent with the Constitutional provision. Therefore, in a certain
law system, the Constitution is the highest legal document and any legal document which is
unconstitutional must be declared void and must be suspended. I understand from other speakers,
the challenges in having a mechanism and procedure for filing constitutional complaints. In order

to ensure the supremacy of the Constitution, we need to have a very effective mechanism for
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constitutional protection. In Vietnam, it is provided in our Constitution 1946 which was revised
in 1959, 1980, 1992, and 2013. Vietnam has not yet had a Constitutional Court. However,
the protection of the Constitution and the protection of basic rights of citizen have been well

secured in Vietnam under different mechanisms.

Firstly, we have the law on supervision by the National Assembly. The law on the
promulgation of legal normative document provides procedures for reviewing drop legal
normative documents which have the size of being a constitution. And the law committee of the
National Assembly is the agency in charge for constitutional protection, and it has a function of
reviewing drop law of the news before being submitted to the National Assembly for its approval.
The government of Vietnam has scrutinized and handled legal normative documents which have
the size of being contrary to the law. And, Ministry of Justice is accountable to the government in

performing the function of state management in reviewing legal normative document.

And secondly, in accordance with law of Vietnam on the citizens, members of people
council, members of National Assembly as civil servant have the right to make requests and
proposes to competent state agency to review and handle action and legal normative documents

which have the size of being unconstitutional totally.

The new constitution 2013 of Vietnam provides specific provision on the roles and
function of the Supreme People’s Court of Vietnam. The Supreme Court is the adjudication
agency exercised to this right. And, Article 112 of Constitution 2013 provides that the Supreme
Court has the function of protecting justice, protecting human rights, protecting socialism, and
legitimate rights and interests of the people, organization, and agency. And in the process of
adjudication, if the Court finds any legal document or unconstitutional document, the Court
may declare such document to be void. And, when the constitution is revised, other laws must

be revised accordingly.

In Vietnam, we have a new constitution 2013 which provides a lot of new regulations and
provisions on human rights and citizen rights. For example, Chapter 2 of our new constitution
provides 36 articles on human rights and citizen rights and that is the key content and direction
in the entire constitution of Vietnam. The new Constitution 2013 in Vietnam requires other laws
to be revised to ensure the basic rights of citizens. In that connection, Vietnam is now revising
a number of important courts including the criminal court, civil court, criminal procedure court,

civil procedure court, administrative procedure court for example.

In conclusion, given the specific condition of Vietnam, we have not yet had the Constitutional
Court. However, based on the competency of the state agency basing on the function and task

that will be having power in the constitution protection. Thank you for the attention.
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I have briefly introduced the regulation on the constitution of protection in Vietnam in
general and protection of human rights, citizen rights in Vietnam in particular. And, I look

forward to our Q and A session to learn and experience in this regard. Thank you for the attention.

MODERATOR
AMZULIAN RIFAI

Thank you very much sir, Deputy Chief Justice Supreme People’s Court of the Socialist
Republic of Vietnam. Now, we are going to have question time. But before that, I'm really
aware that those who is present here is expert on constitutional law. That’s why I’'m going to
make a rule for response. First, please mention your name and, secondly, respond to whom you
respond to, if any. And thirdly, please be aware of our very limited time. And I give opportunity
to four people to give response. Can anybody help with the mike? Yes, can anybody help?

DELEGATION FROM INDONESIA
HARJONO

Thank you, Mr. Chairman. Well, I would like to know, especially the practicing of the
Mongolian Constitutional Court dealing with constitutional complaint. As far as I understand,
according to this paper, that Mongolia Constitutional Court is not only open for the judicial
review from parliament, president, and the other state organizations. But the one thing that ’'m
interested is, in your case, [ don’t understand whether the case is an example of the constitutional

complaint or that’s not a constitutional complaint.

As you mentioned, according to the Mongolian criminal procedures, that to go to appeal
for the decision must have a legal advisor or legal consultant. So, when a citizen goes to a
constitutional court and the Constitutional Court decides that every citizen has a right to appeal
to high court without what we called consultant, like that. My question is, do you have a case
that although the law is not strike down because it is against constitution but the decision of the
government is considered to be unconditional. In your case, it is the law that straight on to be
against the constitution. But the problem that I want to know is: do you have a decision from the
Constitutional Court that your decision is decided that your government against the constitution
in your action, but not the law itself. So, the constitutional court does not decide that the law
against the constitution but the constitutional court decides that your action, the government

action, is against the constitution. Thank you for your information.
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MODERATOR
AMZULIAN RIFAI

Thank you. Second response, please, yes.

DELEGATION FROM INDONESIA
M. ARSYAD SANUSI

Assalamualaikum wr wb. Bapak Prof. Amzulian Rifai as the moderator, Distinguished
Panelists, Distinguished Presenters. Allow me to ask my question in Bahasa Indonesia. Mr.
Chair, please allow me to pose this question in Indonesian language. I have several notes; first,
the definition given by Victor Cornelia, Constitutional Complaint is a complaint submitted to
the Constitutional Court by individual citizens, who felt that their fundamental rights or their
constitutional rights are being violated by Public Officials. In the practices in different countries
as presented by our Presenters and our Panelists, one of the weaknesses of the Constitutional
Complaint Mechanism is that the complaint or the submission can only be heard and reviewed
by the Constitutional Court, and liberated by the Constitutional Court if all other legal measures
have been exhausted; and all efforts to give remedy or to prevent the repeating Constitutional
Infringement has been taken. Therefore, Constitutional Complaint is a process to find Justice

which is very long and winding.

The question is “Will Constitutional Complaint be a mere eutophia because the mechanism
of Constitutional Complaint seemingly far from simple judicial principle, accessible, and
affordable. If Indonesia already has Special Court, which is a Human Rights Court; Do you still
think the mechanism of Constitutional Complaint is more effective and efficient compared to
the Human Rights Court, especially if we talk about gross Violation of Human Right Cases. |
use Bahasa Indonesia, because I am afraid it will be misunderstood if I use English. So these
are my questions, because I see that the Constitutional Complaint Mechanism is actually too
long and winding. It is actually a very difficult way to get protection of fundamental and basic

human rights. Thank you and greetings.

MODERATOR
AMZULIAN RIFAI
And for your information, both were former Justice of Constitutional Court of the Republic

of Indonesia. And now, I will give the opportunity from my left, to respond. Yes, please. Can

you mention your name and the institution you are from?
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DELEGATION FROM INDONESIA
IWAN SATRIAWAN

Thank you very much, Mr. Chairman. I will address my question to Justice Palguna. I think
it is interesting presentation when you recommend two approaches in overcoming the problems
of this issue. You proposed two; First is Legislative Interpretation and the second is Judicial

Interpretation.

But, allow me to have different opinion, Justice Palguna. In my opinion, I have two
approaches in settling this issue to accomodate the Constitutional Complaint. The first is
Amendment of the Constitutions. Because if we propose the Legislative Interpretation, it could
be challenged again by the people; so it is not settled yet. So, therefore, I prefer to propose the

Amendment of Constitution.

The second is, why doesn’t the Court have a little bit bravery to do what we call is a Case
Law Approach to accomodate the issue of the Constitutional Complaint, because as far as I
know in particular cases our constitutional court also accommodates to try to do a breakthrough
in responding to the legal issue, the constitutional issue of the country. Thank you very much,

Mr. Chairman.

MODERATOR
AMZULIAN RIFAI

Thank you. Excellent. Final question? Yes, please.

DELEGATION FROM INDONESIA
BRAWIJAYA UNIVERSITY-MALANG

Okay. Thank you. Assalamualaikum Warahmatullah. Brawijaya University, East Java,
Malang. So that it will be well understood, I will use Bahasa Indonesia. I would like to ask

about what Justice Palguna mentioned about the situation in Indonesian Constitutional Court.

I have a big question with regards to Constitutional Complaints especially with regards to
its description. Because I have different understanding about Constitutional Complaint, because

I also hope that, aside from constitutional complaint, we also have Constitutional Report.
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I really appreciate what the Chief Justice from Mongolia mentioned. It seems like they
have accommodated both Constitutional Complaint and Report. So, we believe that we always
have to pursue the rights and protect the rights of citizens. And the tool to accommodate
and to protect that is the Constitution, and who is the guardian of the Constitution? It’s the
Constitutional Court. So, even though the authority of the Constitutional Court in Indonesia is
different from the authority of the Constitutional Court of Mongolia or Thailand, because until
now Indonesia has not included Constitutional Complaint as the authority of the Constitutional
Court. But there is no mention that says that the Constitutional Complaint is not the authority
of the Constitutional Court either. So, I also wish that in the future we can have a Constitutional
Law Report authority. So, maybe in the future the Indonesian Constitutional Court’s decision
is not only final and binding but the Constitutional Court can also give recommendation the

People Consultative Assembly to amend the Constitution.

In many international conferences, we often heard about state crimes, the crimes
committed by the State and crimes committed by the Government based on Constitution. So, if
we have accommodated both, then we can have a follow-up action so that the rights of citizens,
community, and public can also be protected. So, in the future there will be no impunity to the
state, the crimes committed by the state, and the basic reference will be Constitutions. So, I
hope that we can listen to the experience from Mongolia because this has also been agreed by
Malaysia and Thailand. So [ would like to ask you what about the crimes committed by the state
which actually breach the Constitution. So, in this case, the Constitutional Court does not only

able to hear, but also to provide a follow up recommendations.

MODERATOR
AMZULIAN RIFAI

Justice Palguna, I give time for you to respond to the question.

SPEAKER 1
I DEWA GEDE PALGUNA

(JUSTICE OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF INDONESIA)

Yes, thank you very much, Mr. Chairman, and thank you My Pal, Pak Iwan Satriawan from
Yogyakarta. Yes, I can agree with your disagreement to my proposal. But as far as a Case Law
Approach is concerned, taking into consideration to the Legal System here in force in Indonesia,

and our Civil Law Tradition in our mind, a case law approach if it is practiced in Indonesia,
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especially in our constitutional court, it is, as I mentioned in my short presentation, my paper,
it is very limited because we have only approach to such complaints as far as that complaint
has a connection with a norm of a law that makes the complaint exist or the background of the
complaint to sue the ruling of the constitutional court. So maybe a case law approach is much
more suitable in the common law system, may be like in, maybe partly in Malaysia, or in the

Philippines, or may be in the, what is so-called within the tradition of starry this tradition.

Here in Indonesia, we are strictly limited by our law of procedures and the way the court
should adjudicate cases. It is including in interpreting cases, especially constitutional cases.
So it has actually been done by the court, but it is very limited as I said. And the last question
by Mr. Agus: I can understand what you just said, but as I said in my paper, that we have to
employ innovations, if we want to be realistic, is that if we want to have an amendment for the
1945 constitution, it will be impossible procedurally and technically it would be complicated.
So that’s why I like to propose on the legislative interpretation, oh, I haven’t addressed one of
the questions that was raised, that there will be review on the extensive interpretation of judicial
or extended judicial review to address also constitutional complaints. But that’s actually the

easiest way rather than having an amendment to our constitution.

So let me go back to the last issue whether it is possible or not the constitutional court is
granted a competence on certain case that the ruling is not final and binding. I have difficulties
to imagine the situation because we always use the Article 24 C of 1945 Constitution as the
basis. It is said that the constitutional court decision is final and binding in the Paragraph 1.
For the paragraph 2, it was issued once, but it’s just for their opinion, whether their opinion
is right or wrong. But for the impeachment process, it is actually the authority of the People’s
Representative Assembly. So, if there is a constitutional court that is not legally final and
binding, to my knowledge, one of the characteristics of the constitutional court is that final
and binding nature so that everyone can look to that characteristics on the constitutional court
decision if there is another preceding to be imposed. I don’t know whether other countries have

such experience. But to my knowledge, no countries have such mechanism.

So, to my senior, Mr. Arsan, since it may not be clear I want to also address this question
whether it will be just a utopia. It might seem like a utopia, but if you compare that to other
countries’ experiences, that is not the case. So it will heavily depend on how the mechanism
is. It is stated that a constitutional complaint is the last effort when all of the resources have
experienced deadlock or there is no other way of resolving the situation or legal remedy has

been exhausted. But on certain cases it could be direct, just like what happened in Germany.
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If a law which is related directly to individual rights so that person without waiting for
other legal remedies, they can automatically challenge a particular law. But, there is one thing
that is related directly to that particular rights, for example, there is a certain condition where
that condition is applied to one individual and it is prohibited for that person to take on an
official position so that person can actually question the law. On the human right court, let’s not

forget for the human rights court it’s actually only applied to the criminal cases.

For this case is not only for any violation of constitutional rights. So, anything that relates
to the constitutional rights. So, that’s actually the distinction here. So, when it comes to the
violation of the constitutional rights of the citizens, if it is considered as a human rights violation
or gross human right violation, then it is the decision of the authority or the competence of the
Human Rights Courts to try to adjudicate. But, if it is the violation of the constitutional rights
of the citizens that is non-criminal cases, then it is actually the authority of the Constitutional

Court and it is under the constitutional complaint definition.

MODERATOR
AMZULIAN RIFAI

Thank you Mr. Palaguna, any comment?

SPEAKER 2
AMARSANAA JUGNEE
(CHIEF JUSTICE OF THE CONSTITUTIONAL COURT OF MONGOLIA)

I will ask for your question shortly. I will be spoken in Mongolian, our translator will
translate.

TRANSLATOR:

Please be patient, it will be translated consecutively. We do not have simultaneous

Mongolian-English interpretation; it will be interpreted consecutively. Please be patient.

SPEAKER 2
AMARSANAA JUGNEE
(CHIEF JUSTICE OF THE CONSTITUTIONAL COURT OF MONGOLIA)

Thank you very much for your question. In the first place, I have to note that individual
access to the Constitutional Court of Mongolia is divided into two categories. The first one is if

the citizen considers that his or her legitimate interest is affected personally and immediately,
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he or she can file a constitutional complaint to the Constitutional Court of Mongolia and we call

it complaint.

And, the second one is it has more general nature, if the citizen files or submits claim to
the Constitutional Court on behalf of the public interests, under the issue which falls under the
Constitutional Court jurisdiction. And, most of the claims Constitutional Court of Mongolia

receives are about the unconstitutional statutes.

And last, the second most common cases are related to human rights which are stated in
the article 16 after the Constitutional Court of Mongolia. And, I also have to note that we face
certain challenges and problems with the execution of the constitution of the Constitutional
Court of Mongolia, because, for example the Constitutional Court issues the decision that the
members of the parliament has breached their constitution, and according to the constitution
the parliament has to consider the issue of impeachment upon the conclusion of Constitutional
Court and parliament sometimes refuses to consider the issue. Thank you. Thank you very

much.

SPEAKER 4
MR GIANNI BUQUICCHIO
(PRESIDENT OF VENICE COMMISSION)

Thank you Mr. Chairman. I didn’t receive any question but I would like to stress some points
after this very interesting discussion. I’'m dealing with the constitutional justice since the Fall of the
Berlin Wall in 1989, with the dissolution of the Soviet Union and I can testify the immense progress,
the impressive progress that has been made in the field of constitutional justice since then. The last
25 years really have been a new development of the constitutional justice worldwide, I would say,

not only in Europe, not only in America, South Africa, Asia, etc., everywhere.

Since, I would say, 10 years ago, the Venice Commission has started to insist very much
with the Constitutional Court and especially with the Parliament because it says the judiciary
questions to introduce the direct access by the individual to the Constitutional Court. And,
we’ve been followed because many courts in Europe but also in Africa and in other continents

have amended the constitutions and introduced the Constitutional Complaints.

One of the last was Turkey with the Constitutional Amendment adopted in 2010, and they
were and everybody was worried about the burden which could come from the Constitutional
Court of Turkey. But, they prepared, the court prepared very carefully for two years and now

is dealing with the amount of new requests very well. I would say I am a little bit of egoistic
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because your success is also the success of the European Court of Human Rights because the
Turkish’s cases before the Human Rights Court is settled are decreasing very much recently.
So, this is why I insist on you in order to consider introducing a full Constitutional Complaint
to the Constitutional Court. This is very important for the protection of the fundamental rights

but also for the public in general. So, go on, go ahead, and follow the others.

The Venice Commission is at your complete and full disposal because we have an amount,
a big amount of information, comparative studies, etc., on the experiences of many countries.
Of course, each country is different from another. But from these rich materials, you can choose
the best system which could be perfect for you. So, we are at your disposal. Don’t hesitate to

call on us. We are there for this reason. Thank you very much.

MODERATOR
AMZULIAN RIFAI

Thank you. Iunderstand that you still have many questions and responses but we are running
out of time. But, before that, I think not only the speakers, the panelists, and the participants, but

also I, the moderator, would like to thank the Constitutional Court of Indonesia.

I have many reasons to love our Constitutional Court. Firstly, the judges are humble, wise,

and friendly. I think it is important for me to mention this.

Secondly, our Constitutional Court supervises and has excellent cooperation with the Law

Schools all over the country, both private and state universities. I think this is very important.

Thirdly, our Constitutional Court gives opportunities to all, if not most, maybe, lecturers all
over the countries. We learn from our court. You see, our moderators, we have three moderators.
This is the first one and all moderators come from outside Jakarta. I think this is important
because every day, like, I, myself, I come from Palembang, that takes a 45-minute flight from
Jakarta. Although I graduated from an Australian Law School but I haven’t spoken in English
for more than five years, maybe so I think this is a very important exercise for me. Thank you

for our judges and Constitutional Court of the Republic of Indonesia.

I would like to make a closing remark in conclusion for this session. Some important points
of this session, I think: First, constitutional complaint as a complaint to the constitutional court
by individuals who feels their fundamental rights or constitutional rights have been violated
by public officials. There are numerous differences in the implementation of the institutional
complain mechanisms in different countries. Secondly, there are lessons learned from some

countries. Indonesia, for example, the Constitutional Court only deals with the conformity
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between constitutional complaint objects and the conditions where the assessment of legal
issues and other facts remain under the authority of General Court. However, for Indonesia, it is
clear for the Constitutional Court other need to dealing with constitutional complaint. However,
it will need constitutional amendments to solve the issue of constitutional complaint and it is a

hard work battle both politically and under the procedure form amending the constitution.

From Mongolia, lesson learned that transition of Mongolia in 1992 and the constitutional
court of Mongolia has jurisdiction over the decisions made by the parliament, president and
government and the general liaison committee of Mongolia. It is interesting, citizens, foreign
nationals, and stateless persons can submit claims to constitutional court aimed to protect public
and state interests even he or she not directly affected by relevant actions and decisions of
the authority. From Thailand, lesson learned I think arises from, constitutional complaints in
Thailand arise from, two principles. First principle is a direct applicability of all exercises of
state powers for protection of right and liberties. Second principle is the right to seek judicial

relief for violations of individual rights and liberty.

Ladies and gentleman, this is the end of our session. My apologies for imperfect conduct in
leading this session. I have done my best, and hopefully we can meet again in the future. Let’s
give a big applause for our speakers, panelists, and for the excellent audience. Thank you very

much.
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Sunday, August 16", 2015
(10.19—12:15)

Fairmont Hotel, Jakarta-Indonesia.

SESSION TWO
COMPARATIVE PERSPECTIVES ON
CONSTITUTIONAL COMPLAINT

Moderator: Dr. Muchammad Ali Safa’at, S.H., M.H.

(Deputy Dean of the Law Faculty of Brawijaya University)

MC

Firstly, Mr. Zuhlu Arslan, President of The Constitutional Court of The Republic of
Turkey. Second, Mr. Mourad Medelci, President of the Constitutional Council of the People’s
Democratic Republic of Algeria. Third, Mr. Jeyhun Garajayev, Judge of the Constitutional
Court of the Republic of Azerbaijan. I would like to invite our speakers to the stage.

I would like to give the floor to our moderator, Mr. Muchammad Ali Safa’at.

MODERATOR
MUCHAMMAD ALI SAFA’AT

Assalamualaikum wr. wb. Good morning Ladies and Gentlemen, distinguished participants
of International Symposium on Constitutional Complaint in celebration of the 12™ anniversary
of the Constitutional Court of Republic of Indonesia, welcome to this session, the first session
of the second day of the International Seminar. My name is Muchammad Ali Safa’at. It is an
honor to be a part of this symposium and I’'m glad to moderate this session. In this session, based
on the term of reference, speakers and panelists are expected to provide general explanation on
the Rules and Provisions of Constitutional Complaint from the perspective of each country.
The focus of the discussion in this subtopic includes the background of the establishment of

constitutional complaint mechanism, access and object of constitutional complaint, filter of
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constitutional complaint case, time limit of constitutional complaint petition, exhaustion of
remedies, process and stage of court hearing, the deadline of deciding on cases, and the legal
consequence of the verdicts. I genuinely hope that this second session of the symposium will
bring different and new perspectives to share since the speakers and panelists today come from
the different countries. And today we will have presentation from three speakers and two
panelists on the topic of Comparative Perspective on Constitutional Complaint. And based
on the program prepared by the committee, actually we have coffee break time at 11:00, but I
think it’s better if we skip this time because from the experience yesterday, it’s rather difficult
to get back the audience to the room after the coffee break. But of course, the committee have
provided coffee at 11:00, and if the participants want to get the coffee, (they) can get out to the

room and bring back to this room.

So, let me name all of the speakers today. The first speaker is Mr. Ziihtii Arslan, President of
the Constitutional Court of the Republic of Turkey. The second speaker is Mr. Mourad Medelci,
President of the Constitutional Council of the People’s Democratic Republic of Algeria. And the
third is Mr. Jeyhun Garajayev, Judge of the Constitutional Court of the Republic of Azerbaijan.
And also let me name our panelists. The first panelist is Mrs. Anar Zhailganova, Judge of the
Constitutional Council of the Republic of Kazakhstan. The second is Mr. Deolindo dos Santos,
Judge Counselor of the Court of Appeal of Timor Leste. I will briefly notify the rules in this
session. First, each speaker will be allocated about ten minutes to present their paper and five
minutes for each panelist. Second, we will have time for questions and answers, and I hope
the questions will be clear and relevant to the presentation. I will allocate some questions in
regards with time. And for the first presentation I will give the opportunity to Mr. Zuhtu Arslan,
President of the Court of the Republic of Turkey. Mr. Zuhtu Arslan, the time is yours.

SPEAKER 1
ZUHTU ARSAN (PRESIDENT OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF TURKEY)

Thank you Mr. Chairman. Good morning everybody, distinguished Chief Justices, and
Justices of all Constitutional Courts and Equivalent Institutions, distinguished participants.

Ladies and Gentlemen,

Before starting my presentation, I would like to thank once more to the Chief Justice of the
Indonesian Constitutional Court, Professor Arief Hidayat, and his distinguished colleagues for
their warm hospitality to this meeting of Board of Members and Symposium on Constitutional
Complaint. I’d like also to congratulate the Constitutional Court of Indonesia on their 12

anniversary.
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The main purpose of my presentation is to explore the central role of constitutional
complaint in protecting human rights in Turkey. I will do my best to summarize three year’s
experience of the Turkish Constitutional Court in conducting or implementing constitutional
complaints within ten minutes. I see it is almost impossible to explain in detail every aspect
of this experience, but I will try to give you a rough idea about what’s going on in Turkey

concerning constitutional complaint.

Let me start with observing that three-year experience of Turkish Constitutional Court in
the field of constitutional complaint has proved that constitutional complaint is an effective
instrument for protecting basic rights and liberties. Constitutional Complaint provided to
Turkish Constitutional Court with a great opportunity to adopt a right-based paradigm. This
is a kind of shift of paradigms. The constitutional complaint played at all in shifting the basic
paradigm of Turkish Constitutional Court. It used to adopt a kind of ideology-based approach
to the rights and liberties of the individuals. That means, our Court used to give certain priority
to the interest of the state and its official ideology vis a vis individual rights and liberties. But
after the adoption of the constitutional complaint, the Court has started to adopt a right-based
approach. That means giving certain priority to individual rights and liberties vis a vis the state

and its basic ideology.

The institution of constitutional complaint was introduced to the Turk’s legal system in
2010 through a constitutional amendment. The amended Article 148 of the Constitution states
that every body may apply to the Constitutional Court within allegation that in your/his/her
constitutional basic rights and freedoms within the scope of the European for national human
rights has been violated by public authority. Like Germany and Spain, Turkey also excludes
certain social and economic cries from the scope of constitutional complaint. And the practical
aim of introducing constitutional complaint into the Turk’s legal system was to reduce the
number of applications against Turkey before the European Court of Human Rights, and this

practical aim seems to be realized to average extend.

It must be noted that the number of pending applications in Strasbourg concerning Turkey
was 20,000 at the end of 2011, but this number is now about 9,000. So as the President of this
commission Mr. Bucchio indicated yesterday constitutional complaint in Turkey played a very
important role in reducing the number of applications against Turkey before the European Court
of Human Rights. That is a great achievement in part of Constitutional complaint. However,
the other side of the coin is a little different, a bit different because since September 2012 when
the Turkish Constitutional Court started to receive constitutional complaints, about 45,000

applications have been lodged to the Turkish Constitutional Court and more than 19,000 of
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these applications are still pending. That means Turkish Constitutional Court so far declared
inadmissible or strike out about 25,000 applications. That’s again a great achievement on the part
of Turkish Constitutional Court. Within the period of almost 3 years, our court has sections and
plenaries 820 violation judgments. And the bulk of these violation judgments namely more than
80% of them are related to the right of free trial, especially the length of proceedings. And this
indicates that we have certain structural problems in terms of violation of rights to fair trial. The
court also found violation 56 cases right of property in 26 cases and freedom of expressions in
18 cases. We can find the detail of these violation judgments in my paper which was distributed
to you yesterday. And this states that the main purpose of the Turkish s Constitutional Court
concerning constitutional complaint who is to lay down the basic principles and standards for

protecting rights and liberties by referring to the case law of the Strasbourg Courts.

Now let me mention some of these basic principles and standards adopted by the Turkish
Constitutional Court. First of all, the Court interprets this conditional legality for prescription

by law in a very strict manner to protect better rights and liberties.

As the case in most constitutions throughout the world, Turkish Constitutional Court also
stipulates that rights may be restricted by law that is the act of parliament. The law means the
act of parliament. In famous Twitter and You-Tube cases where the applicants argue that the ban
on this size was contrary to the constitution. The third Constitutional Court declared that the
restrictions were not prescribed by law. And therefore, the applicants’ freedom of expressions
was violated. In these cases, in Twitter and You-Tube cases, the Court also made clear its
approach to the admissibility condition of exhaustion of all remedies. The Court indicated that
the condition of exhausting all legal remedies before launching a Constitutional Complaint
shouldn’t be understood in absolute terms. The remedies to be exhausted must be effective
to provide a reasonable chance of success to remove all alleged violations. The Court then
declared that the applicants were admissible on the ground that the proceedings before the
administrative court did not provide a reasonable chance of success. On the contrary, the failures
and indeed reluctance of the authorities to lift the bans on Twitter and YouTube, despite a stay
of execution decision delivered by the Ankara Administrative Court was the main reason for
the admissibility. The Turkish Constitutional Court stated that the uncertainty as to lifting the
ban affected the freedom of expression of millions of people. And the court also emphasized
the importance of internet in the contemporary democratic societies. And the court reached the

conclusion that there were violations of freedom of expression of applicants.

Now [ want to mention briefly about another famous case which is called Headscarf

Case in Turkey. In headscarf case, the applicant was a female lawyer who claimed that the
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prevention of participation in court hearings with headscarf violated her freedom of religion
alongside other rights. The court of first instance, a civil court, stated that a lawyer wearing
headscarf couldn’t possibly participate in hearings, because headscarf was found in conflict
with the principle of secularism by Turkish Constitutional Court as well as the European Court
of Human Rights. Our court ruled that intervention in applicant’s freedom of belief had no
legal basis required by Article 13 of the Constitution. The court reached the conclusion that
intervention in question violated the applicant’s freedom of religion as well as her right to
equality. That means, our court found this intervention is the restriction of the applicant’s
freedom of religion as a discriminatory treatment. And this is the only case in which our court

so far found a violation of right to equality or a violation of prohibition of discrimination.

In cases concerning right to respect privacy, freedom of expression and freedom of peaceful
assembly and association, Turkish Constitutional Court adopted also a rights-based approach
to the criteria of necessity of a democratic society and to the principal of proportionality. As I
said, Turkish Constitutional Court intended to the condition of legality in a very liberal sense
and more strict sense to protect rights and liberties. It’s a kind of precondition for respecting
rights and liberties. But, you won’t if any intervention restriction on any rights as prescribed by
law, this restriction must also be necessary in a democratic society and this intervention must
be proportionate to the legitimate aims of, for instance, providing public interest or prevention

of crimes.

Two very recent judgments will reveal the rights-based approach of the Turkish
Constitutional Court to these conceptions or conditions. In one of these cases, the applicant
was a well-known journalist and sentenced to imprisonment for insulting the members of
parliament in a newspaper article. In what we call the Bekir Coskun Case, the court found
the violation of freedom of expression of the applicant. In another case, the applicant was a
radiation oncologist, he was a medical doctor and he published a press release criticizing the
quality of drinking water provided by the Ankara Metropolitan Municipality. The applicant
had to pay compensation to the mayor of Ankara for insulting, or allegedly insulting him. On
both judgments, the Turkish Constitutional Court has emphasized the importance of freedom
of expression in every democratic society and the court declared that freedom of expression
is one of the basic pillars of democratic society. So, freedom of expression may and must be
restricted under certain circumstances under compelling reasons. And part of that again in the
case of Strasbourg Court, our court also stressed that limits of acceptable criticism are wider
as regards to politicians and public officials than as regards to the private individuals. And in
these two cases and other similar cases our court found a violation of freedom of expressions
because of the limit of time I will not go into details of other cases, but as I said you can find it

in my written paper.
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In conclusion, I would say that two main basic conclusions may be drawn from our

relatively short experience of implementing constitutional complaint.

First of all, despite all the difficulties and problems, constitutional complaint plays a very
important role and function in improving, enhancing the standard of rights and freedom in our
country, and indeed in the transformation of the constitutional court and even the whole judicial

system.

Secondly, violation judgments generally with the remedy of re-trial, of and or compensation,
created an inevitable increase in the number of applications. The expression of becoming a
victim of his own success is also now applicable to Turk’s constitutional court. But, benefiting
from the experiences of other courts, especially the European Court of Human Rights, we are
constantly reforming our filtering system in order to make the constitutional complaint system

much more effective.

I will conclude by saying that it is too early to say that the experience of Turkish
Constitutional Court in the field of constitutional complaint is a success story, but I can say that

we are at the moment in the right direction.

Thank you very much for your attention.

MODERATOR
MUCHAMMAD ALI SAFA’AT

Thank you Mr. Arsan, and I think we learned important thing, especially the shift from

ideological paradigm to right-based paradigm from Turkey’s constitutional court.

For the second speaker, I invite Mr. Mourad Medelci, President of the Constitutional Court

of the People’s Democratic Republic of Algiers. Mr. Mourad, the floor is yours.

SPEAKER 2
MOURAD MEDELCI
(PRESIDENT OF THE CONSTITUTIONAL COURT
OF THE PEOPLE DEMOCRATIC REPUBLIC OF ALGIERS)

(First, the speaker speaks Arabic and then continued on using French: Needs proper

translation and transcribing in the language used by the speaker to deliver his message).

... Previously, several speakers who have mentioned the same thing in the previous

discussions. First of all, we need to pay attention to two things. first of all, to look into the
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basic of fundamental rights with regards to the complaints lodged. That varies greatly from
country to country. Secondly, the approach for basic cases and the tendency of the fundamental

approaches, also from our institution for better protection.

Now, allow me to explain the experience of our country. The Constitutional Council deals
with two things that I mentioned, to respect the constitution by controlling the law, in the
framework of the law. However, the Constitutional Council also plays a control in overseeing
the presidential and parliamentary election. The Constitutional Council is expected to resolve

electoral disputes before a final and binding ruling.

In the legislative election, the law says that every candidate or political party has the right to
file a challenge within 48 hours after the conclusion of the election. In the presidential election,
the candidates, the representatives or voters in the case of a referendum, have the right to
challenge the results of the election to the Constitutional Council. For example, in the legislative
election of 2012, the Constitutional Council received 167 complaints, and after studying and
examining them, we found 12 cases that have to do with the distribution of seats, and in the
presidential election on April 17 2014, the Constitutional Council received 94 complaints. And
you have to note that the rulings, the decisions of the Constitutional Council are final, and there
is no appeal that can be made against them as stated in Article 54 of the Constitutional Council

Guidelines.

The complaints should guarantee the constitutional rights to vote and to be elected as
guaranteed by Article 50 of our Constitution. The Constitutional Council also considers the
complaints and we have had experiences in strengthening our own competence to carry out
amendments or changes of the law in the future including this year. The evaluations made
on our Constitutional Council have shown us the development and importance of the need
to consolidate operational mechanism. In relation to that, they have to do with two types of
formulations, the adaption for the mechanism for filing the complaints, the need for information
to be provided to the citizens, and in this case, the formulation or the formalization of complaints
as its stance in Algeria has been noted down at the general election commission after the result
has been announced. Their effort is made to reduce the risks of having two separate complaints.
As we have seen in Algeria this year, there is direct access to the constitutional council, and the
majority of the parliament to obtain this legal disposition. Secondly, it is to open the opportunity
for citizens to review the law after meeting some requirements as we have seen that it can happen
in other countries, such as Turkey. It is also at to our experience. Our challenges, the challenges
that we face is to do our tasks, do our job correctly, leaning on the constitution. And I would like
to say thanks to the representatives of other countries for sharing their experiences. Surely, this

symposium is an opportunity for us to assert our interests to strengthen the cooperation between
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the many Council Courts and equivalent institutions. And we would like to convey our thanks
to the Consultation Court of Indonesia for the ability to invite us to be here in this beautiful

country and the city of Jakarta. Thank you for your attention.

MODERATOR
MUCHAMMAD ALI SAFA’AT

The development of the authority of Constitutional Council of Algeria, Constitutional
Complaint, especially through the authority to decide on Judicial Review and decide on election

dispute in Algeria.

We move forward for the thirds speaker; I invite Mr. Jeyhun Garajayev, Judge on the
Constitutional Court of The Republic of Azerbaijan to give presentation. Mr. Garajayev, time

is yours.

SPEAKER 3
JEYHUN GARAJAYEYV (JUDGE ON THE CONSTITUTIONAL COURT
OF THE RUPUBLIC OF AZERBAIJAN)

Honorable ladies and gentlemen, in this opportunity allow me to extend our thanks to the
Constitutional Court of Indonesia. We would like to inform the participants of this symposium
for the development of our institution in Azerbaijan. And, with your permission, we’ll talk
about the recent development of that institution in our country, and the development of the

approach that we have based on individual rights.

A constitution deals with the limitation of the authority of the state and the development
can be roughly divided into four phases. The first is the phase before the First World War
which is the development of the limitation of the absolute power, the emergence of the written
constitution, learning from the experience of the American Revolution, limiting the role of
the crown and Australia and Canada as well. The second phase covers the period between the
two World Wars. This is marked by the elevation of social rights at the Constitutional Level.
Germany, Czechoslovakia, Ireland and Mexico and The Soviet Union experience the same
thing, The third phase starts after the Second World War, after the 1940s until 1980’s, where
the Colonial System fell, as given a lot of benefits to more than 130 countries to adopt their
own constitutions, including Indonesia in 1949. There is the Socialist Constitution of Bulgaria,
Hungary, and Vietnam. The fourth face begins in 1996 with the emergence of some countries
which refused the Soviet Constitutions; and all of the former Soviet countries have adopted their

own constitutions, and they included the limitation of the power of the States, the authority of
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the States and the guarantee of individual rights, and civil society in general. The constitutions
usually include these two things, and constitutionalism in the world is understood as a political
and legal phenomenon that guarantees and limits the power of the states. This is dynamic and
permanent and significantly influences the legal awareness of its people. (With) the supremacy
of the constitutionalism then erodes the illegal legalism, and constitutional provision become
parts of the dynamic of lives. Therefore, it should be noted that Constitutionalism is based on

the principle of human rights against the public authority.

Therefore, we all know that (unclear speech) condition where the State or the State
Agency acts in contradiction to constitutions in the first case the parliament can interpret the
constitution that causes ambiguity. In the second case where there is no ambiguity, because it is
in line with the constitution when it is implemented by the Executives Power, then it is used by
it in such a way that causes doubts constitutionally of the law. Therefore, the main function of
the Constitutional Review is to reduce this ambiguity by permanent constitutional values. The
universality of the constitution guarantees individual rights, even though it has norms, based
on the basic norms, it also contains universal values such as what has been expanded first in
Europe, which is Human Rights and fundamental freedoms of individual human beings, and we

need integral approach to understand universality of law enforcement.

The same issue is also faced by all of the Constitutional Courts, but this is more difficult,
where human right is concerned. This creates a distortion to the acceptance of constitutionalism.
So, it is not important to accept one and then distort the value of the constitutionalism that is
also important. I need to underline that the main task of the Constitutional Court is to maintain,
preserve, and protect Human Rights and freedoms. Therefore, the right to lodge a complaint to
the Constitutional Court must be acknowledged as fully Human Rights.

To look at the experience of Azerbaijan, the establishment of Constitutional Court in
Azerbaijan, was then after the referendum in the Constitution in 1995, and its main task is
to build an effective legal protection of constitutional court in 1997. And since 1998, the

Constitutional Court has started to function; to become operational.

In our Constitutions, we have the right for every person to lodge a complaint to the
Constitutional Court including if the Ombudsman has to do so. Therefore, the right to file a
complaint to the Constitutional Court is the right of every person. Every person or individual

people, legal persons, citizens, and non-citizens as well.

In the development as we’ve seen, in 2002, there was an amendment regarding the
Constitutional Court, and in 2003, we’ve adopted a new procedure of framework and an
additional mechanism to protect individual’s rights. Therefore, we can also say here that

individual complaint in our country continues to grow in number and also in variety. We have
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had filtering processes. In the last semester of 2015, we have issued 327 rulings and among
them, 117 were done based on Constitutional Complaint, which is 35% of all solutions. And
if you consider that 70% of the rulings had been made by the Supreme Court, 25 of them are
based on Court request, 15% from the Ombudsman. It means that we have many, we have
ruled out many cases based on the individual rights. The statistical numbers is 5-10% of all
the complaints annually. But this is a large number for constitutional complaint. The practice
also covers property, ownership, family, and industrial relations. So, we also address many
different aspects. Many different aspects of social life are also addressed. What we seek is
social justice. This is something that we need to enforce and achieve for our people. When
the constitutional complaint is received, we have to impose certain requirements. After the
exhaustion of remedies then, within (6 months) certain number of days after the ruling of the
Supreme Court, the decision of the Supreme Court can be annulled by Constitutional Court.
Therefore, the ruling of the Supreme Court can be invalidated, and can be annulled. However,
we only look at concrete cases of constitutional violations and it’s required to note that the
abstract control of the authority of the state and the authority of violation to human rights is
made, is the authority of the court and the impeachment and in our constitutional court, we do
not consider evidence. We are the main authority to interpret the constitutional rights. And we
have close relationship with the Venice commission and the European Court of Human Rights.
The Venice Commission has been established. And the Constitutional Court of European
Countries, based on their request, can receive from their colleagues, and based on their position
and similar cases are available in practice. An effective cooperation in this practice is proven.
Another legal requirement is that in constitutional complaint, we have to rectify first violation
can also to be filed to constitutional court. The constitutional court is a subsidiary agency and
will only consider constitutional cases. So the abstract control that is carried out is based on the
complaints, other violations, the ombudsman. And the institutional court has the task to preserve
the legal system from distortions. To close, I would like to make a small comparative study
with regards to the constitutional court systems looking at what the practice of other countries in
Russia, Germany, Switzerland, Azerbaijan, constitutional complaint can be filed by individual
people, and when we talk about people or person, it’s every person, including legal persons and
corporations, however, for municipalities that is the implementer of public authority. It is not
always that the Constitutional Court is linked to that. First of foreign countries, the object of the
Constitutional Complaint might include executive actions, laws, and regulations. The technical
requirements deal with the deadline, the use of language, staft’s duty. So, all of the important
requirements considered when the link and legislative framework, and filing a Constitutional
Complaint to the Constitutional Court must be considered before the task of the Constitutional

Court can be more harmonious with the provision of the Constitution, and the establishment
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of a general practice of law that is based on the constitution. Therefore, this category can be

identified quickly, or constitutional conflicts can be identified sooner.

To close, I would like to join with the opinion of Gianni Buquicchio that mentioned the

importance of Constitutional Courts.

MODERATOR
MUCHAMMAD ALI SAFA’AT

I think it’s the relation between Supreme Court and Constitutional Court. All the previous
speakers have been delivered their presentations. And now, we have two Panelists who will
add information and response concerning rule and provision of Constitutional Complaints.
And, the Committee allocated five minutes for each Panelist. I invite the first Panelist, Mrs.
Anar Zhailganova, Judge of the Constitutional Council of the Republic of Kazakhstan. Mrs.

Zhailganova, the time is yours.

PANELIST 1
ANAR ZHAILGANOVA (THE REPUBLIC OF KAZAKHSTAN)

Thank you very much.
The Chairman, Participants, and guests,

The Delegation of the Republic of Kazakhstan, on behalf of the Chairman of the
Constitutional Council, Mr. Igor Rogov, would like to express gratitude to the Constitutional
Court of Indonesia for organizing and holding at the highest level the meeting of the Asian
Association of the Constitutional Courts and Equivalent Institutions in the International
Symposium. I would like to congratulate with the anniversary of the Constitutional Court of

Indonesia and the Independence Day, and to wish all success in the productive work.

Kazakhstan is the only ex-Soviet state with the Constitutional Supervision is carried
out by specially established non juridical state body. Its establishment is associated with the
Constitution of the Republic of Kazakhstan, adopted on 30" of August 1995 which its 20

anniversary will be celebrated this month.

The Constitution safeguards to the absolute right of everyone to juridical protection of
rights and freedoms. Everyone has the right to seek protection of his rights in a court, and also
to file a complaint against decisions made in actions taken infringing individual rights and

freedoms.
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The Constitutional Council of the Republic of Kazakhstan is a state body since February
1996 empowered to infer the supremacy of the Constitution. The power of the Constitutional
Council is determined by the constitutional law of the Constitutional Council of the Republic
of Kazakhstan. Pursuant to Article 72 of the Constitution and Article 17 of the constitutional
law is empowered to decide on the correctness of conducting the elections of the President of
the Republic (unclear voice) of parliament, and conducting an all nation referendum in case of

dispute.

Consider the laws adopted by parliament with respect to their compliance, with the

constitution of the republic before they are signed by the president.

Consider a decision adopted by the parliament in each chamber to their compliance with

the constitution of the republic.

Consider the international treaties of the republic with respect to their compliance with the

constitution before they are ratified.
Officially interpret the standard of the constitution.

The Constitutional Council carries out the preliminary constitutional supervision on law
adopted by the parliament before it’s signed by the president and all the international treaties
are ratified. The subsequent of constitutional supervision is conducted on law of the submission

of the national court.

According to article 78 of the constitution, the court has no right to apply laws and
other regulatory legal acts infringing of the right and liberties of an individual and the citizen
established by the constitution. When a court finds that a law or other regulatory legal act
subject to application infringes of the rights and liberties of an individual and the citizen, legal
proceedings is suspended and proposed to declare that law is unconstitutional is submitted to
the Constitutional Council. All national court, including court of appeal and the Supreme Court

are entitled to submit their proposals for declaring a law unconstitutional.

The Constitutional Council’s powers, its statutes, and mandatory power of its decisions
interplay with the legislative, executive, and judicial branches allows for rights and freedoms to
be safe guarded. Besides, the protection of human rights and freedoms constantly enhances in
Kazakhstan. For instance, the national scheme, a hundred definite steps, has become a next step
to promote human rights and freedoms. This scheme fuses the rule of law, enhances instruments
protecting rights of individuals, national companies, and foreign investors. The analysis of

the constitutional supervision of states demonstrates that a state chooses its own route of the
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constitutional development and mechanism of human rights protection depended on traditions,
world view, the level of legal consciousness of each citizen’s mentality, and so on. This makes
difference; however, we’re all united to promote an advance protection of human rights and the

rule of law. Thanks for attention.

MODERATOR
MUCHAMMAD ALI SAFA’AT

Thank you very much, Mrs. Zhailganova. And last but not least, I invite Mr. Deolindo dos
Santos, Judge Counselor of the Court of Appeal of Timor Leste to give speech. Mr. dos Santos,

time is yours.

PANELIST 2
DEOLINDO DOS SANTOS (JUDGE COUNSELOR OF THE COURT
OF APPEAL OF TIMOR LESTE)

Thank you very much for Mr. Chairman.

Dear President of the Constitutional Court of Indonesia, Hon. Chief Justices, judges, and
all participants in this symposium. Timor-Leste is a democratic, sovereign, independent and
unitary State based on the rule of law. It became the first new sovereign State of the twenty-first
century, and the third millennium recognizes principle of separation of powers according to the

constitution, article 1 number 69 of our constitution.

Honorable participants, in Timor-Leste judicial system not exist in constitutional court is
(unclear voice) and the Supreme Court of Justice is the highest court of law and guarantor of
the uniform enforcement of the law and has jurisdiction throughout the national territory. And
it (is) also incumbent on the Supreme Court of Justice to administer justice on material on

constitutional case and natural election or election natural.

On constitutional matters, the Supreme Court has the competence as following:

a. To review and declare unconstitutionality and illegality of the normative and legislative
acts by the organ of the States.

b. To provide an anticipatory verification of the legality and constitutionality of the statutes
of referenda.

c. To verify cases of unconstitutionality by omission.
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d. To rule, as a venue of appeal, on the suppression of norms considered unconstitutional by

the court of instance, article 126 of our constitution.

Honorable participants, in respect to the point a, b, and c that I pointed above, normally the

Supreme Court of Justice of Timor-Leste make abstract review unconstitutionality.

The abstract review only shall be requested by The President of Republic, The Speaker
of National Parliament, The Prosecutor General, based on the refusal by the courts, in three
concrete cases, to apply a statute deemed unconstitutionality, The Prime Minister, One fifth
of the member of National Parliament, and then the last one is Ombudsmen. It means that
individual can’t request abstract review on unconstitutionality, (article 150 and 151 of Timor-

Leste constitution.

Distinguished participants, point d that I pointed is an appeal on unconstitutionality in
respect to the principle that the court shall not apply rules that contravene to the constitution of
the Republic of Timor-Leste or the principles that contain therein, article 120 of our constitution.
Therefore, article 152 of Constitution of the Republic of Timor-Leste (is) established as the

following:

1. The Supreme Court of Justice has jurisdiction to hear appeal against any of the following
court decisions:
a. Decisions refusing to apply a legal rule on the grounds of unconstitutionality;
b. Decisions applying a legal rule the constitutionality of which was challenged during
the proceedings.
2. Anappeal under paragraph 1.b. (may) be brought only by the party who raised the question
of unconstitutionality.

3. The regime for filing appeals shall be regulated by law.

The article 152 of Timor-Leste Constitution provides opportunity for the individual or
collective like accused, public prosecutor in criminal case, all participants in civil case and
administrative case to file constitutional complaint by the appeal to the Supreme Court when
decision of the court at the first instance violates the fundamental rights and constitutional rights

of the citizens, or the parties at the process.

Honorable participants, procedures to file constitutional complaint or appeal to the Supreme
Court at this moment, based on the Criminal Procedure (Code), Civil Procedure Code, and

Administrative Procedure Code.

The decision of the Supreme Court of Justice of Timor-Leste shall not be appealable. It

means that no appeal more for the decision. It means that file finalization. It means there shall
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be general binding effect on processes of the abstract and the concrete monitory when dealing
with unconstitutionality, article 153 of the constitution.

To conclude, I just want to point out that Timor Leste as a new country our judicial system
is very open to learning from the other countries which the systems are already complete

including the constitutional complaints issues.

Finally, on behalf of the Timor Leste delegation, I would like to thank Honorable President
of Constitutional Court of Indonesia who invited us to this very important symposium. [ would
like to extend my heartfelt congratulations to the Constitutional Court of Indonesia for their 12

years of anniversary. Thank you very much for your time.

MODERATOR
MUCHAMMAD ALI SAFA’AT

Thank you, Mr. Dos Santos. Distinguished participants, Ladies and Gentlemen, we
have already got much knowledge and information concerning constitutional complaints from
many perspective delivered by the speakers and the panelists. Now, it’s time for questions and
answers. Actually we have time until 12.15, but because I skip the time for coffee break, maybe
we can stop earlier. I give back your right to the time, but of course the committee has already

provided coffee and tea if you want, just outside the room.

And for the questions and answer time, please give the question clear and relevant to the
presentation. And please, before you say your questions or response, introduce your name and
institution. And for the first term, I invite four questions from the floor. Please, two from my left
row and two from my right row. I never hear the woman from the floor. Yes, Ibu Armi Wulan
and Mr. Sulardi, Justice Palguna, and then, I am sorry, Sir. The ladies again. Please, Mrs. Armi
Wulan.

ACADEMIC FROM THE UNIVERSITY OF SURABAYA
HESTI ARMIWULAN

Thank you, allow me to introduce myself. I am Hesti Armi Wulan. I am an academic from
the University of Surabaya. | am former Head of the National Human Right Commission from
2007-2010. My first question is addressed to the first speaker. I have three questions that I
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would like to pose. First of all, it is presented that the Constitutional Court Republic of Turkey
has ruled on several occasions cases based on constitutional complaints. My question is, are
those rulings and decisions only rules that there has been a violation of constitutional rights or

do you also set up the steps that different state agencies have to take to remedy that violation?

My second question, in our constitution, the Constitution of the Republic of Indonesia
1945, we have Article 28i, Paragraph 5 which stipulates that to uphold a democratic and to
protect human right in this democratic country. Then, the human rights of citizens must be
guaranteed in the law. My question is that not further elaborated in a lower law? And maybe this
mandates the parliament to issue laws implementing regulations that guarantee human rights as

protected in the constitution.

My third question, I know that in Turkey you have sort of like our National Human Rights
Commission. Your National Commission of Human Rights, now my question is “What is the
role of your National Human Rights Commission in dealing with Human Rights violations
in your country?” And that is my question to you and I have also a question to Judge of the
Constitutional Court of Azerbaijan. He said that is your adoption of cases complaint mechanism
is also to guarantee social justice. My question is regarding State Finances, if you receive a lot
of revenue from taxes and the usage of that revenue is considered to not be in the best interest of
the people, have there been any complaints but individual people saying that how you disburse

of fund or use of fund is not for the best interest of the people. Thank you.

MODERATOR
MUCHAMMAD ALI SAFA’AT

I think I have decided.

ACADEMIC
SULARTI

Thank you to Mister Moderator. May peace be with you. Good Morning. I am Sularti
from Department of Law, University of Malang. I would like to say that the experiences of
the Constitutional Court of especially Algeria, Turkey and Azerbaijan are very interesting and
valuable particularly their experiences of dealing with constitutional complaints. I’'m impressed
by how you consider a lot of human rights of your citizens. My questions is whether you also
give the opportunity for complaints to be filed for alleged violations not by the actions of state
agencies but by their inaction or by omission, for example cases of lack of development by the
government in housing or transportation that they claimed to have violated their constitutional

rights. Thank you.
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CONSTITUTIONAL COURT OF INDONESIA
I DEWA GEDE PALGUNA

Thank you Mr. Chairman, your honorable guests. I would like to address my question to
your Honorable The Chief Justice of Turkey. It is interesting to note here that your constitution
directly refers to the Human Rights Court of Europe, European Human Rights Convention I
mean. Sorry. So I would like ask you two questions. Firstly, suppose that a Turkey citizen failed
to have his or her complaint upheld by the Constitutional Court of Turkey, is there any possibility
to resort to the European court of Human Rights of the same case? That’s the first question
and the secondly, considering that the Turkey refer to rights and freedom within the scope of
the European Convention of Human Rights, does it mean that Turkey apply or recognize the
principles of direct effect or direct applicability of the European Convention in this case the

Human Rights Convention? Thank you very much.
Thank you. The last question, yes please, the lady from the back.

I’m sorry, Sir. It’s for the lady behind you.

PADJAJARAN UNIVERSITY

(Unclear voice) From Padjajaran University. I want to ask. Since yesterday, we talked
about constitutional complaint and we know that the constitutional court has power of
constitutional complaint and review of the law. So, we talked about two different things.
My question is: “What is the distinctive character of constitutional complaints?” because |
feel an interchangeable definition since yesterday. That hen we complain about our rights
in the legislative act, the name is review, or judicial review or constitutional review. But, in
my opinion, when we talk about constitutional complaint, the pressure point is on object of
review, not from the subject. Because since yesterday, the constitutional review, the interpreter
interpreted that the constitutional complaint is an individual complaint. So, when individual
complaint on the legislative act, the name in Indonesia is Constitutional Review or Judicial
Review. So, I think we have to be clear on the definition and the distinctive character about
the Constitutional Complaint. And, what is your opinion about the distinctive character of

constitutional complaints. Thank you.
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MODERATOR
MUCHAMMAD ALI SAFA’AT

Okay, thank you. And all of the questions I can divide into two categories, the first is very
general, to all of the speakers. And then, the second is specific, to certain speakers, for example
for Turkey and Azerbaijan. So, I’ll give time for the first speaker, Mr. Arslan, to give the answer

or response, to the question from the floor. Time is yours.

SPEAKER 1
ZUHTU ARSLAN (PRESIDENT OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF TURKEY)

Thank you, Mister Chairman.

Concerning the first question, from a lady there, from an Academia, I’'m sorry I forget your
name. The question was whether Turkey has other institutions protecting rights and liberties

in Turkey.

Yes, we do have other institutions, such as Ombudsman and National Human Rights
Commission. These institutions also have the power to receive a petition from individual and
institution in terms of violation of certain rights and liberties. We have also Ethic Commission
to deal with the corruption issues or complaints or others and mistreatment of individuals by
public authorities. But all these organs are, in a way, just administrative organs. They are
not judicially powered organs. I mean, their decisions are not binding judicially. Of course
their decisions are advisory, and have certain implications for the protection of rights and
liberties. But they are different from the decisions given from the constitutional complaints
to the constitutional court, because the decisions of the Constitutional Court of Turkey are
legally binding on the legislature, executive and other branches of judiciary. So, this is the most
powerful judicial organ in Turkey. Yes, we do have other institutions to elevate the question of

protecting rights and liberties.

As to the second question, from University of Malang, whether the individual constitutional
complaint also includes an omission and inactivity of public authorities, yes, in usual may also
launch constitutional complaint on the ground that public authorities omitted or dissected on
certain grounds, but I must say again that the scope of constitutional complaint in Turkey is
restricted only to the certain rights and liberties. It certainly excludes some social and economic

rights and liberties.
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The third question was about direct reference of the Turk’s constitution to the European
Convention on Human Rights. Yes, if someone failed to get a conclusion of success, to get a
successful result from the Turk’s Constitutional Court, may also appeal to the European Court
of Human Rights, but the Strasbourg Court has repeatedly emphasized that before launching
an application to the European Court of Human Rights, someone in Turkey must go to the
Constitutional Court first, so the Constitutional Court of Turkey, with the power of receiving
constitutional complaint, has been an effective legal remedy to be exhausted before launching
an application to the Strasbourg Court. But this doesn’t mean that someone, an individual, may
not appeal to the Strasbourg Court after he or she exhausted the legal remedy of constitutional

complaint before the Constitutional Court of Turkey.

And the second question was about direct effect of European Convention on Human Rights
in the Turk’s legal system. Yes, perhaps Turkish constitution is the only constitution which
explicitly refers to the European Convention on Human Rights. Article 48 of the constitution
clearly states as a basic criteria of the European Convention on Human Rights, but we have also
article 90 of the Turkish constitution which gives a certain priority to the International Human
Rights Conventions vis a vis the national law. And the provisions of the European Convention
on Human Rights is directly applicable before the Turkish Courts, Judicial Bodies, including the
Turkish Constitutional Court, I mean, the courts—Ilike other courts in Turkey—has the power to
directly apply the European Convention on Human Rights in cases of constitutional complaint.
But, we generally don’t need to directly apply the convention because almost every right and
liberty, not almost actually, every right and liberty are protected under the European Convention
on Human Rights, are also protected under the Turkish Constitution. So, we directly apply the
Turkish constitution and we interpret the constitutional rights and liberties, and by doing so, we

also directly apply the rights and liberties stipulated in the convention.

And the last question was a rather theoretical question of the distinctive characters of
constitutional complaint. Well, for me the distinctive character of the constitutional complaint
is its individual nature. In terms of Turkish practice, I would say that the Turk’s Constitutional
Court has two main powers. First, to reveal the constitutionality of laws in abstract and
concrete applications but not everybody may appeal to the Constitutional Court on the ground
that any law is not compatible with the Constitution. But, when it comes to the constitution
complaints, anybody, any legal and real person may appeal to church of the Constitutional
Council court on the ground that his/her or relevant institutions’ rights and liberties are violated.
So, the constitutional complaint provides every individual, whether they are citizens or not the
opportunity to lodge any application on the ground that their rights and liberties are violated.
Thank you very much.
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MODERATOR
MUCHAMMAD ALI SAFA’AT

Thank you, Mr. Arslan. Next, I’ll invite Mr. Medelci to give a response to the question

from the floor. Time is yours.

SPEAKER 2
MOURAD MEDELCI (PRESIDENT OF THE CONSTITUTIONAL COUNCIL
OF THE PEOPLE’S DEMOCRATIC REPUBLIC OF ALGERIA)

As a very important question has been addressed to me, then, I would try my best to
respond to it. My response is that I’d like to state clearly that all citizens of Algeria are entitled
to exercise their rights in this matter. Until now, the system has been going well and complaints
filed to the Constitutional Courts are something that we often see and there are a great number
of them that we have seen. In the future, if those complaints are about law, then, they will be
brought to the Constitutional Council to be considered. At this moment, there is no opportunity
to bring them directly to Constitutional Council or the opportunity for individual citizens to file
complaints. But they can file complaints to the Supreme Court, instead. And the Supreme Court

has to consider those complaints.

The general issue this morning has been the tasks or the roles or the oversight, and this
is done by more than one institution, for example the National Assembly that also acts as an
oversight to the government. Are they succeeding in this matter? They are able to evaluate, and
summon even, different members of the government, officials, call them individually to give
accounts, to answer to the parliament as they are responsible for certain things fo the public.
There are also different commissions, the National Anti-corruption Commission for example,
there is a national commission on human rights. And their report to the President directly,
and this National Human Rights Commission, they publish recommendation as well to avoid
violations in the future. There are also some constitutional processes on their way in Algeria.
Some of them will come into effect next week, and others, later this year. There is an amendment
for example, on the National Human Rights Commission. They are established and protected
by law, so the constitution explicitly mentions the commission. And, there are...we are also
seeking to expedite the existing processes and to expand the control over the role of the states
and related to citizens ‘rights. As was previously mentioned, there are some challenges, and
every country needs to try to overcome those difficulties. And we have seen or heard some ways
other countries have tried to do that, to manage that including, for example, traffic congestion

like setting up cameras and other ways. Thank you.
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MODERATOR
MUCHAMMAD ALI SAFA’AT

Concerning that the constitutional council of the Azerbaijan, it’s to make sure of the
fulfillment of the social justice. And, is there any case concerning the state budget that is not
fully used to fulfill the social justice. And also please respond to the other general questions,

Mr. Garajayev, time is yours.

SPEAKER 3
JEYHUN GARAJAYEYV (JUDGE OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN)

I would like to respond to the question of social justice. It is a relevant issue. And until
the third congress in the future, it would be good to have this team also incorporated in our
discussion. Social justice is indeed a relevant issue. [ remember the presentation of our colleague
from the Netherland. The mechanism should be strong since they are passive body, and they are
not implementers of the law. And, it is the law that provides how budged expand. It also has to
do with the financial capacity of the state. European countries are also careful to address this,
because some countries are not so optimistic if I may say so, because the fulfilment of Social
Justice of the people in one country depends a lot on the financial strength of that country.
There are also some issues, such as; payment of pensionS and the issue is the equality of the

category because veterans usually have better pension.

At that time, the Constitutional Court expounds on this idea on the value of equality. For
what is happening now in Germany, where the pension is being reduced. And Germany is a
developed country that has high retirement package. They are doing that , so what I’'m saying
is that, the performance of rights of the citizens depend greatly on the financial capacity of that
country. We have stated that Azerbaijan would like to pursue this further, but apparently we
need to be more careful, such as: when we had devaluation; there were some groups of society
who did not approve of this. But, at the time they filed a Constitutional Complaint based on the
devaluation of the national currency. This case was also resolved by the Constitutional Court

of Azerbaijan.

The Constitutional Court considers the rulings of other courts. And the Constitutional
Court has the obligation to make sure that its rulings comply with the Constitution of the
Country. The Constitutional Court has a task to protect the Constitution and to ensure that

constitutionalism is applied, including, in terms of the protection of individual rights. For
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Constitutional Control, this means that all the highest Constitutional Organs, they have to work

in harmony, and in compliance with the constitution to avoid any violation.

Thank you for your attention.

MODERATOR
MUCHAMMAD ALI SAFA’AT

(Unclear voice) fifteen minutes and maybe we can open two responses or questions from
the floor, please. Yes, from this row, then from my right’s row. Please, from this row, Mister...

And please, because we have the limit for time, please mention for the speakers.

SPEAKER

Okay, thank you for all of speakers, straight forward to the core issue, related to the
protection for fundamental human rights in the private sector. Because if you look at Indonesia
and other third world countries, we have huge and massive natural resources but in the
exploitation of the natural resources, they have many problems in the contract, particularly in
the private sector contracts, and it contains what we call the black clausal that may damage and
threat the fundamental rights of people.

So, what is the rule, and what we call the existence, rule and protection from the
Constitutional Court in order to avoid the deprivation of the fundamental rights of the people to
their constitutional rights? Maybe, do you have experience in your countries, for all speakers,
particularly for protecting the natural resources which is part of the fundamental rights of people
for example in accessing good environment. That’s the issue: how to protect the fundamental

rights of people from the private sectors that contain black clausal in their contracts. Thank you.

MODERATOR
MUCHAMMAD ALI SAFA’AT

Thank you. The second from my right. Okay.

DELEGATE FROM INDONESIA
H. M. ARSYAD SANUSI

Bismillahirrohmanirrohiim, assalamualaikum Warahmatullahi Wabarokatuh
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Good morning, may peace be with you, Mister Moderator, Dr Muchammad Ali Safa’at.
After listening to what has been presented by all the speakers from Turkey, Algeria, Azerbaijan,
and the panelists from Kazakhstan, Chile and East Timor, Timor Leste, allow me to pose a
question. From all of the speakers and the panelists, I haven’t heard an explanation on how
the guarantee for the execution of the ruling of the Constitutional Court, for Constitutional
Complaint cases, excuse me. We know that the rulings, the decisions of the Constitutional Court
are self-executing and non-self-executing. There are two types of rulings. At least that’s what
we have here in Indonesia in our Constitutional Court. What I would like to hear from you is
that how do you execute your rulings? Even though your rulings are binding, what if an organ
challenged by a practitioner would not abide by the ruling issued by the Constitutional Court?
What would you do then? Thank you.

MODERATOR
MUCHAMMAD ALI SAFA’AT

For all of the speakers, first, concerning the protection of the constitutional rights of the
people, concerning the natural resources, and then the second is the execution or the enforcement
of the Constitutional Complaint’s decisions. And the first time, I invite Mr. Arslan, the time is

yours.

SPEAKER 1
ZUHTU ARSLAN (PRESIDENT OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF TURKEY)

There are two very good questions. Concerning the first one, the Turk’s constitutional court
does not explicitly mention the right to natural resources. I told the people (the right) to natural
resources, but we have certain provisions protecting the right to environment. This is generally
considered as the third generation rights and liberties. But there is a tendency that the right to
environment must be part and partial of the basic right to life. And in Turkish Constitutional
Court Case Law we also refer to the right to environment as a part of the fundamental right
to life, because individuals are entitled to live in a peaceful and clean environment. So, is
that a constitutional right? But it is not within the scope of constitutional complaints directly.
Therefore, we don’t have so far any decision concerning the right to natural resource. But we
have some decisions emphasizing the importance of living in a clean and healthy environment.
So, I guess, in the future, we will have certain judgment and case law concerning the right to

natural resources. But at this moment, given the fact that we have only three-year experience
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in the field of constitutional complaints without any direct judgment concerning the right to
natural resources. And for the second question is concerning the execution of the rulings of the
constitutional court in the field of constitutional complaints, that is again a very vital question
asked on a rare occasion. I must first of all say that the decisions or judgments of the Turkish
constitutional courts on the constitutional complaints are legally and constitutionally binding on
every legal and real persons and every state organ, and I can say that almost all of the decisions
are so far delivered by the Turk constitutional court, have been executed by the executive.
This is a very important advantage for the Turkish Constitutional Court. I mean the courts in
Turkey are the court executive, especially execute the decisions and demand the decision of the
Turkish Constitutional Courts. We don’t have any significant problem in terms of executing the
decisions of the constitutional courts. I must also say that the national courts in Turkey have
much more willingness to implement the decisions of the Turkish Constitutional Court rather
than implementing or executing the judgment of the European Court of female rights. I would
give you the example of what we call the surname case. In Turkey we have a provisioning the
Turkey civil court saying that a woman can get her maiden name after marriage but alongside
with her husband’s surname. So she cannot take her maiden name after marriage alone and the
staff record on many occasions found a violation of right to respect family, life or private life. But
in Turkey after these violation judgments, the courts continued to implement the Turkish civil
court, despite the clear judgments of the European court of human rights. But, once the Turkish
Constitutional Court has found a violation of the right to privacy on the same ground, the courts
in Turkey at every level started to implement the decisions of the Turkish Constitutional Court.
So, that’s a clear example of directly executing the decisions of our judgments of the Turkish
Constitutional Court. And as I said this is a very big advantage on the part of implementing

constitutional complaints and decisions in Turkey.

Thank you very much.

MODERATOR
MUCHAMMAD ALI SAFA’AT

Thank you, Mr. Arslan. And please give a brief answer, Mr. Medelci. The time is yours, Sir.

SPEAKER 2
MOURAD MEDELCI (PRESIDENT OF THE CONSTITUTIONAL COUNCIL
OF THE PEOPLE DEMOCRATIC REPUBLIC OF ALGERIA)

To respond to the question, within the authority of the Constitutional Council, we have to
know the scope of what we can do, because other agencies are also equipped with the authority

to protect national resources. In Algeria, there are some laws, legal provisions that protect the
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right in question, for example critical national resources such as land. We, in Algeria, we use
land to provide food for our people. Therefore, any land that can serve that function should be
preserved and they are protected by law. Some decisions must be taken by high authority if it
has to do with the rights of the public with regards to the use of the land. We are considering
amendments to be done, including the inclusion of the right to a good environment, should
be considered as a human right. It is the right to clean the environment and that right should
be included in the law. With regards to the execution of a decision of the constitutional court,
that has been explained previously in cases of constitutional complaints, it’s been explained
before that we don’t have mechanism to receive complaints from individual people, but we do
have role on the constitutionality. However, for things that we have no experience, we would
like to listen and learn from the other colleagues. With regards of the execution, if the petition
is approved whether we are dealing with an action or the law or a provision and the law, we
worked with the government in this case to enforce the rulings. There are different processes to
deal with laws and provisions that are ruled unconstitutional. However, we feel that we can gain
a lot from the experiences shared here today. At this time, there are things that the council still
cannot do and I think there are things that we can follow up on from this symposium as we also

have followed up on the meetings of the Venice Commission. Thank you.

MODERATOR
MUCHAMMAD ALI SAFA’AT

Thank you and next speaker, Judge of the Constitutional Court of the Republic of Azerbaijan,

Mr. Garajayev. Mr. Garajayev, time is yours.

SPEAKER 3
JEYHUN GARAJAYEYV (JUDGE OF THE CONTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN)

We will talk about the protection of the environment. Protection of the environment is a
new right. Something that can be addressed by the administrative court perhaps, and we don’t
look into factual by factual or plan by plan, but I think this requires an action to be filed at a
lower level court first, perhaps for example, the request to seize the operation to close a plant.
Land also is a similar issue. Azerbaijan is an independent country. And if a private corporation
is seeking exploitation in our country, oil, for example, a contract must be made beforehand.
And it is possible that like in Germany, the Constitutional Court seized the construction of
a nuclear power plant which was half-done since they found that the construction project
would cause some damages in laws on part of the public. So, cases like that can be filed by

the Constitutional Court. With regards to the ruling decision s of the Constitutional Court, the
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rulings can be seen as being on the same status as constitutional provisions. The Constitutional
Court, for instance, it would be easy for the Constitutional Court to rule and to disregard rulings
of other courts and to rule differently. It would be more difficult if we request that they provide
some recommendations to the government, to the national or the local government as it happens
in Constitutional Court in Azerbaijan where many people have referred to the Constitutional
Court, thinking that they can annul different laws.

MODERATOR
MUCHAMMAD ALI SAFA’AT

Ladies and Gentlemen, finally we are in the end of this session. And please allow me
to read a very brief abstract conclusion. The first, all of the courts put the protection of the
Constitutional Rights as the main important function. And second, besides constitutional
complaint as a certain mechanism, actually we can understand constitutional complaint in
broader sense. That means the effort to protect constitutional rights in many ways, for example
through judicial review mechanism and also through the authority to decide on the result of
the election. And I thank you to all of our speakers today, and also for panelists, and also for
the active participation of the distinguished participants. Please allow me to close this session.

Assalamualaikum Warahmatullahi Wabarokatu. Can we give applause to all of us?

MC

Ladies and Gentlemen, we have come to the end of session two and we would like to
inform you that session three will begin at two o’clock this afternoon. Lunch is provided in

Spectrum Room on the second floor and enjoy your lunch. Thank you.

Sunday, August 16th, 2015
(14:20 — 15:45)

Fairmont Hotel, Jakarta-Indonesia.
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SESSION THREE
PROBLEMS AND CHALLENGES IN DEALING
WITH CONSTITUTIONAL COMPLAINT CASES

Dr. Zainul Daulay, S.H., M.H.
(Dean of the Law Faculty of Andalas University)

Ladies and Gentlemen, now we will continue our presentations in session 3 and [ would like
to invite our moderator, Mr. Zainul Daulay, dean of the law faculty of Andalas University. And
we have two speakers here, firstly, Mr. Mikhail 1. Kleandrov, Judge of the Constitutional Court
of the Russian Federation; secondly, Mr. Mukambet Kasymaliev, President of the Constitutional

Chamber of Kyrgyz Republic. Please come to the stage, our Excellencies.

And I would like to give the floor to our moderator, Dr. Zainul Daulay. Please.

MODERATOR
DR. ZAINUL DAULAY

Thank you.
Assalamu’alaikum Wr. Wb.

Honorable delegates and Ladies and Gentlemen, this session is the last session we are going
to talk about the problems and challenges in dealing with constitutional complaints cases. In
these last sessions, we are going to discuss about some issues and challenges passed by the
Constitutional court of various countries implementing the authority of constitutional complaint
mechanism. Some of the problems are the overburdening cases submitted to the constitutional
court, potential on institutional conflicts and the lack suffered from the organizational structure

and experts.

Ladies and gentlemen, the third speaker is Mr. Mikhail Kleandrov. He is the judge of

constitutional court of Russian Federation. He is also a professor of law.

And the second speaker is Mr. Mukambet Kasymaliev, President of Constitutional Chamber
of Kyrgyz Republic. Ladies and gentlemen, we invite Mr. Mikhail Kleandrov to deliver his
speech. And it is yours, the time.

SPEAKER 1
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FROM THE RUSSIAN FEDERATION
MIKHAIL KLEANDROV

Thank you Mr. Moderator, as I mentioned earlier and as mentioned by previous speakers,
I would like to congratulate Prof. Arief Hidayat, and the judges of Indonesian Constitutional
Court, the Secretary General of the Indonesian Constitutional Court and also the researchers and
all legal practitioners in Indonesia for the twelfth anniversary of the Indonesian Constitutional

Court and also for your Independence Day which will be celebrated tomorrow.

In the context of the problems and challenges, I think it will be very interesting to share
the experience of the Federation of Russia Constitutional Court. My paper is under the theme
about the institution of constitutional complaint in the Federation of Russia. And I will read it
out. Individual complaint of citizen on violation of his fundamental rights and legitimate interest
has been initially admissible at the Constitutional Court of Russia from the very foundation of
the court. It was stipulated as early as in the law of RFSSR on the 6th of May at that time it
was considered as constitutional review of the law enforcement practice on the Constitutional
Court of the Russian Soviet Federative Socialist Republic. After the renowned event of
October 1993 which was halted in a temporary suspension of the activity of the constitutional
court of Russia for 1.5 years and after the adoption of the new constitution of the Russian
Federation on 12 December 1993 pursuant of section 4 of article 1- 5 of the letter particularly
of the constitutional court of the RF began to review constitutionality of the law applied in a
concrete case—in accordance with the respective federal law. The Federal Constitutional Law
of 21 July 1994 “On the Constitutional Court of the Russian Federation,” was amended seven
times. The named law contains a particular Chapter VII (transcriber note: the paper stated XII,
the interpreter said VII) named “Consideration of cases on the constitutionality of laws upon

complaints on violation of constitutional rights and freedoms of citizens.”

From the moment when the law came into force it was assumed that it would be either
citizens of the RFSSR or the Russian Federation, or foreign citizens, as well as persons without
citizenship who would apply to the Constitutional Court with complaints on violation of their
constitutional rights and freedoms. However, the Constitutional Court itself by a number of its
own judgments has expanded this list. As a result, the associations of citizens are also entitled to
apply with constitutional complaints, including religious organizations, joint-stock companies,
partnership companies, limited liability companies, state-owned enterprises, municipal entities,
national minorities, national-cultural autonomies and structures thereof acting on federal and

regional levels.
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Taking into consideration that among those entitled to apply to the Constitutional Court of
the Russian Federation in favor of citizens are the Ombudsman, which he does on the average
6-7 times per year, and the Prosecutor General of the Russian Federation, which he has not
done yet, it is obvious that in the Russian Federation a rather wide range of subjects is entitled
to apply to the Constitutional Court of the Russian Federation with complaints on violation
of constitutional rights, freedoms and interests, either directly, or indirectly. From about 20
thousand complaints and other applications submitted to the Constitutional Court annually, the

share of constitutional complaints of citizens is sufficiently higher than 90 percent.

And, obviously, within this stream of complaints and applications there are a lot of those
declared by the Constitutional Court inadmissible; mainly — due to their non-constitutional
nature, and due to that the issues addressed therein are subject to be resolved and are virtually
resolved by other judicial bodies, or due to that a citizen applies to the Constitutional Court
not in relation to violation of his rights and freedoms, but in defense of a certain public interest
that he comprehends in a specific way. At the present time, since 2010 the Constitutional
Court of the Russian Federation does not consider complaints if the contested law is only
subjected to application in a concrete case. Currently, the law stipulates some extra filters for
the constitutional complaints of citizens which allow the constitutional court to devote its main
attention to those cases which concern violations of genuine constitutional rights and freedoms

of citizens.

Among the other problems of the constitutional justice mechanism in Russia the non-
systematicity thereof should be mentioned. In the case is that Russia is a federative state, and
the constitutional justice is not limited to only the Constitutional Court. It is carried out, as well,
within the limits of their own discretion, by constitutional and statutory courts of the constituent
entities of the Russian Federation; these are the courts of regional level, which amount to 18.
Whereas, in Russia there are 85 constituent entities of the Federation; and they don’t constitute
any system with the Constitutional Court, neither in organizational, nor in institutional, nor in

instantional sense.

Each has its own legal basis for the organization and procedural activity. In 32 entities
of the Russian Federation where such court has not been created, their constitutional statutes
stipulate certain rules regarding such courts a sufficient share of those entities with regard to

this issue has special regional laws on such courts.

Periodically, the issue of reasonability of empowering the Constitutional Court of the

Russian Federation to review final judgments of constitutional courts of the Entities of the RF is
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raised in the Upper Chamber of the Federal Parliament of Russia and in legislative bodies of the
constituent entities of the Russian Federation. Thus, the deputies of the Legislative Assembly
of St. Petersburg made such a proposal in late 2011, alleging as a reason that implementation
thereof would let to provide for the conformity with the Constitution of the Russian Federation
of the case-law of constitutional courts of entities of the Russian Federation, and would
establish an additional mechanism to provide legal safeguarding of the Constitution. The Lower
Chamber of the Federal Parliament did not give support to this proposal; however, there are
other suggestions in this regard.

In fact, the existing asymmetry of the situation, when in a quarter of entities of the Russian
Federation, such courts have been created and are functioning, and in three quarters — not
currently, this issue is solely a prerogative power of an entity of the Russian Federation, does

not anyhow promotes any measures of perfection of constitutional justice.

Moreover, the procedural law that actually governed about constitution. The constitutional
court, the presence of institutional complete of Russian Federation, it is actually believed that

the principal issues cannot be implemented in the legal system.

In this situation, I believe, following the example of justice of the peace system, it is at least
necessary to adopt a decision on creation of constitutional statutory courts in all the entities of
the Russian Federation by means of a federal law; nevertheless, to provide all entities of the
Russian Federation with wide discretionary powers — with respect to organizational resources
and others, to enshrine in the said federal law if it is found reasonable — of a two-instance
constitutional justice power, or, which is even better, to enact a stand-alone federal law on
constitutional and statutory justice, which would regulate the constitutional procedure legal
relationships both on the federal level and in the entities of the Russian Federation. Considering
even not federative state where such laws exist, the presence of the institute of a constitutional
complaint of citizens in the Russian Federation significantly intensifies legal defense of the
fundamental rights and freedom of citizens, promotes significance thereof. It is fair to say, that
the availability of such an institute to a large extent determines the reason of existence of the
Constitutional Court and, on the contrary, the absence thereof would significantly devaluate
the constitutional justice in Russia, would decrease the level of constitutional protection of

fundamental rights and freedoms of human and citizen.

The legislation, as well as the adjudication practice of the Constitutional Court of the
Russian Federation concerning consideration of complaints of citizens on violation of their
fundamental rights and freedoms, is on that level which bears evidence of that they will

comply with international standards for constitutional justice, if and when such standards are
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elaborated. However, with no doubts, in our country, there are certain peculiarities concerning

the conditions. Thank you

MODERATOR
DR. ZAINUL DAULAY S.H., MH.

Thank you very much, Mr Kleandrov for sharing your presentation to solve the problems

and challenges dealing with constitutional complaints in your country.

The next speaker is Mr. Mukambet Kasymaliev, the President of the Constitutional Cham-

ber of the Kyrgyz Republic. Time is yours.

SPEAKER 2
FROM KYRGYZ REPUBLIC
MR. MUKAMBET KASYMALIEV

I would like to personally congratulate Mr. Arief for the 12" anniversary of the Indonesian
Constitutional Court and for the 70" anniversary of the Indonesian independence. My paper is
related on the topic we have in today’s discussion, which is constitutional complaints. Based on
the Kyrgyz law, there is a model of abstract control for constitutional complaints. Every person
has the right to challenge the constitutionality of a law and other normative legal act in case he/

she believes that these acts violate rights and freedoms in the recognized Constitution.

It should be emphasized that the legislation of our country gives the citizens the right to
direct appeal to the Constitutional Chamber of the Kyrgyz Republic. It should be noted that the
constitutional complaint mechanism in the Kyrgyz Republic provided by the constitution and
the legislator is simplified to a minimum. However, despite this, the Constitutional Chamber
is faced with problems of appropriate submission. Many applications have been received by
the Ombudsman and others. However, the most have come from civilian citizens. We have
an abstract model of control where every person can file a complaint even if the violation has
occurred not to their own constitutional rights but they feel that there is something wrong with
the rights of others. Statistics shows about 51 percent of the received applications were refused.
At the same, the highest percentage of the refusal has been on appeals received from citizens.
The main reason is the petition filling to make a requirement. The petitions, the complaints have

to meet the requirements provided in the constitutional law of the Kyrgyz Republic.

We, in accordance to the law, grounds for the considerations of the case shall be the

uncertain discovered in the respect of concordance with the Constitutional Law or other

INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT 97



PROCEEDING

normative regulatory act. The complaint of citizen must contain substances of uncertainty in
respect of concordance with constitutional of the law provisions. Without substances of such

uncertainty, the complaint of the citizens may be recognized invalid.

The circumstances on which the party bases its claims as well as evidence, confirming the
fact presented by the party. The opinion of the applicants in the respect to the matter of question
as well as the legal substances with reference relevant norms of the constitutions. There are also
stipulations in practice when the complaint raises the questions not about the constitutionality of
provision of the law, but about amendment of current provisions of the law or filling a gap in the
law that is the competence of the legislature. A situation where a large share of refusal to accept
the proceedings are the complaints received from the citizens can be explained by the following
the reasons: lack of legal knowledge among citizens, among admissible criteria, shortage
of highly qualified experts, the constitutionalists the lack in the universities, comprehensive
training system of qualified lawyers or attorneys, the constitutionalists, legal nihilism, in the

general population.

A key issue in this situation is the problem of legal education of the population due to
geographical location of Kyrgyzstan, the majority of our population lives in remote mountainous
area where there is no internet and other information and communication tools. Most citizens
know little about the means to defend their legitimate interest in the Chamber. They do not
understand the procedure of constitutional jurisdiction. They are unable to hire a qualified
lawyer whose services are not cheap these days. All of these are resulted in an increase in a

number of refusals for admission of the complaints.

Naturally, the Constitutional Chamber does not consider civil administrative criminal
and other category of cases. This is a sole responsibility of Court of General Jurisdiction.
Judicial Acts which are based on provisions of law or other normative regulatory acts which
are declared unconstitutional shall be revised by the Court, which adopted such acts in each
concrete case based on the appeal of the citizens whose rights and freedom were affected. In
order to overcome the above problems and challenges related to the constitutional complaint,
the Constitutional Chamber develop unimplemented system of electronic appeal of citizens,
regularly conduct trainings, seminars and workshops for representatives of civil society on
procedure of citizen complaint to the authority of the constitutional control, organize summer
school of constitutionalism for NGOs, academia, government, the media and lawyers. Of
course the Constitutional Chamber does not consider civil and criminal cases because it’s the
authority of the General Court. The Reform legal action and based on norms can be revised by
the Court. And we also train and inform to the people so that they understand about the highest

level institutions in our country. We send out memos containing all the requirements to submit
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a complaint to ensure the transparency of constitutional procedures.

And, when we try a case, we always invite media representatives and we also inform them
about the case considered. We give the opportunity to take pictures and video, and we also
disseminate the procedures on how to file a complaint to the Constitutional Chamber. And, we
also provide an example of video clip on how to submit a complaint on the procedures for the
filing of the Constitutional Complaints to the Constitutional Chamber which clearly affected
the rules and procedures. During trainings and summer schools of constitutionalism, we draw
attention of the Head of the higher education institutions on detailed trainings of students on the
rules and procedures for handling complaints to the Constitutional Chamber, and representatives
of legal communities to improve the level of qualifications of lawyers, providing legal service
to the citizens regarding the appeals to the authorities of the constitutional control of the Kyrgyz

Republic.

The need to increase public confidence is defined as one of the strategic directions of
the Constitutional Chamber in especially developed and approved development strategy for
2015-2020, strengthening the citizens’ trust to the Constitutional Chamber, and increasing the
transparency of its activities. A clear and coordinated sequence of staffs on information and
communication, attraction with public institutions, and all interested parties are important steps

to eradicate the difficulties and problems related to the Constitutional Complaints.

Once again, I would like to thank everyone and especially the Chief Justice, Mr. Arifin
Hidayat, and all the participants for their participation in this International Symposium. Thank

you for your attention.

MODERATOR
DR. ZAINUL DAULAY S.H., MH.

... And actually we have two panelists that will give their speeches here. The first one is
Mrs. Hla Myo Nwe, member of Constitutional Tribunal of the Republic Union of Myanmar.

Time is yours.

PANELIST 1 FROM MYANMAR
HLA MYO NWE

Hon. Chief Justice of the Constitutional Court of the Republic of Indonesia,
Hon. Delegates,

Hon. Judges,

Hon. Moderator, Dr. Zainul,
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And Hon. Speakers,

Very good afternoon. We are very pleased to meet the distinguished participants, Delegates
from member states of judicial (03:38), and representatives of relevant institutions and regional

organizations from other regions.

First ofall, I would like to express our special thanks to the Chief Justice of the Constitutional
Court of the Republic of Indonesia, and President of the Association of Asian Constitutional
Courts and Equivalent Institutions, His Excellency, Arief Hidayat, to extend the kind invitation
to International Symposium on Constitutional Tribunal of the Union of Myanmar, and to extend

a warm welcome and hospitality to the delegation.

We also would like to convey our heartiest congratulations to the Constitutional Court
of the Republic of Indonesia for successful occasion of its 12" anniversary. It is our pleasure
and privilege to have an opportunity to brief all of you about the Constitutional Tribunal of
the Union of Myanmar. We are the very new institution. It was established only on 30" March
2011, and the authority and organizational structure is regulated by the constitution. Session
three to do of the constitution provides functions, and the duties of the Constitution Tribunal.
The Tribunal is authorized to examine the conformity between the constitution and the laws
elected by the legislative authorities to interpret the provisions of the constitution to decide
constitutional disputes between parliaments, regions or states or self-administered areas and to

check the activities of the executive authorities.

The president, speakers of the national parliament or union parliament, the chief justice of
the union Supreme Court, the chairperson of the union election commission, chief ministers of
region of states, and speakers of regional, parliament or state parliament are entitled to submit
the case to the Tribunal. Apart from those entitled to present the case, the authorization and the
function within the normal judicial system of the Constitutional Tribunal is not available for

submission by other persons, individuals or organizations on constitutional complaints.

According to the provisions of section 322, our tribunal has the power to decide the issues
whether the acts or laws made by authorities concerned are in conformity with the constitution.
In other words, the Tribunal shall have to decide the constitutionality of the laws and actions
done by authorities, but the Tribunal has no authority to deal to the right complaint of the
individuals. There is no doubt that the constitutional complaint represents an instrument for
protection of the basic rights and freedoms of citizens, although the scope of authority which
educates constitutional complaint does not fall within the function of the Constitution Tribunal.

However, if there was an allegation that the defendant was convicted under representative law,
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which was alleged to be contradict with the constitution, then this case shall be referred to the
constitutional tribunal through the Supreme Court, together with the recommendation of the
chief justice.

Section 17 of the law of the constitutional tribunal provides that if there arises a dispute
relating to the question of the constitutionality of any law during the hearing of case by any
court, the State Court shall see the proceedings and shall refer this case to the Tribunal. The
decision of the constitutional tribunal shall be applied to all cases with respect to similar
disputes. The right to constitution remedies was authorized to the Supreme Court, since 1947
under the all constitution of the union of the Burma. The Supreme Court shall have the power
to issue directions and the nature of Habeas Corpus, mandamus prohibition, and special writ
appropriate to the rights guaranteed in the state constitution. Except in times of invasion,
rebellion, insurrection or grave emergency, no citizens shall be deemed redressed by to process

of law to any actionable wrong doings to or suffered by him.

The constitutional complaint was re-introduced into the Myanmar legal system only in 2008
under present constitution. The authority is given to the Union’s Supreme Court. The citizens
normally apply the writs when they feel that the regular traditional procedures for protection
of their rights are exhausted. The individual citizen who feels that their fundamental rights has
been breached due to the decision made by judicial or administrative authorities is permitted to
file a complaint to the Supreme Court by meanings of applied writs under Section 378 of the
constitution. They may take resolution and remedies from the Union Supreme Court instead of
the Constitutional Tribunal. Based on the rules of procedure, the Supreme Court is the main
body which deliberates and renders a decision regarding individual complaints with regards
to constitutional rights. When all other legal avenues have been exhausted, the constitutional
complaints can be submitted, thus providing another legal recourse. The constitutional complaints
are the last recourse with the protection of constitutional rights and fundamental rights can be
requested. Citizens normally apply writs only after normal judicial procedures for protection of
the rights are exhausted. The use of constitutional complaints for protection should be available
only for the fundamental rights guaranteed in the Constitution of the Republic of the Union of
Myanmar in order to develop remedies from the claims from the outside. The method of work
and procedures of the Supreme Court are regulated within the rules of procedures of the Court.
Under these rules of procedures, in cases of Writ Application Complaint, a Preliminary Hearing
is to be held and is to be assessed by the Preliminary Judgment Board which composed of two
or three justices, led by the Chief Justice.

By these rules, the Writ Application Complaint filed by individuals are obliged to be present
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immediately for Preliminary Assessment or the petitions are to be conducted or decided by the
Final Decision Board. The process for the Application of the Constitutional Complaint by an

individual is separated from other general legal issues.

The Tribunal always upholds the Principles of the Constitutions Protection and
Development of the Constitutional Rights and protects the fundamental rights of citizens.
Within the framework of the its competency, it is the task of all Constitutional Court including

the Myanmar Constitutional Tribunal to ensure Constitutional Rights are to be protected.

Although, there are diversity of Jurisdiction, the consensus is all Constitutional Courts
contribute to protect and can remedy the Constitutional Rights. The Myanmar Delegations

formerly believe that we may get valuable resources through these discussions.

The Myanmar Constitutional Tribunal wants to take an opportunity to learn from other
countries that face complicated problems while implementing this mechanism. Indeed, one of
the most interesting aspects of this symposium, that it provides the delegates with the opportunity
to learn from the wisdom and insights of distinguished from a number of countries in Asia
and other International and Regional Organizations from other regions. Constitutional Courts
Councils and all Equivalent Institutions from Asia and other regions need its commitment and

precautions to enhance the protection of Constitutional Rights.

Thank you very much. And sorry for my very unpleasant voice as I caught serious cold
since last night. Thank you for giving me the attention.

MODERATOR
DR. ZAINUL DAULAY, S.H, M.H

Thank you very much, Mrs. Hla from Myanmar.

And the last Panelist is Mr. Khalil Rahman Motawakkel, Secretary General of ICOIC of
Afghanistan. The time is yours.

PANELIST 4 FROM AFGHANISTAN
MR. KHALIL RAHMAN MOTAWAKKEL

Thank you very much. First of all, I would like to deliver my special message to His
Excellency Chief Justice of the Constitutional Court of Indonesia, and that is Selamat Ulang
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Tahun Mahkamah Konstitusi Indonesia (Happy Anniversary to the Constitutional Court of

Indonesia).
Excellencies and Honorables.

It is a pleasure for me being a participant of this important International Symposium on
the Constitutional Complaint Mechanism. Based on the agenda, I have been asked to discuss
the Challenges facing the Constitutional Complaint Mechanism given the existing time frame,
I am confident that I cannot cover all challenges as well as will not be able to give detailed
information on the subject matter. However, I will try my best to offer a list of few challenges
that can be explored individually later on. Please note that the examples brought in are by

chance not by default.

The first challenge that can be identified is the power relationship between the Supreme
Court and the Constitutional Court and the Equivalent Institutions. Clearly speaking, a kind of
conflict over jurisdiction, one example is from Afghanistan. The Constitution of Afghanistan
do not allow any law under any circumstances to exclude any case from the jurisdictions of the
Supreme Court and submitted to any other institutions including the Afghanistan Independent
Commission for constitutions oversight. Therefore, the Afghanistan Independent Commission
for Constitution oversight cannot take any case of constitution violation until the constitution
of the country is amended. The authority; and the authority is not given to the Commission and
questioned. Certainly, given the recognition of the institution, the amendment requires time
and challenge, and resources. In this respect, a secondary legislation cannot resolve the power

relation between these two separate institutions.

The other challenge can be posed by question. Do people want to file their case into the
Constitutional Court and oppose conflict country? Certainly. to answer to this question we need
to do and examine the public perception of the court in a post-conflict country. An example
was sufficient. In a post-conflict country, the public perception of the court is not very positive,
unfortunately. People consider the court as one of the most corrupt institutions in the country.
According to the Asia Foundation Survey conducted in 2013, the level of public confidence in
the Judiciary and Court is 43 % out of 100. People think that 33 % of corruption in the country
arises from interaction with Judiciary and Court. Given this perception, people prefer to refer to
informal Justice and Institution for their dispute resolution. Thus, I am thinking that alongside
with the operationalization of this concept, there is a need to restore the citizen’s trust to public

court.

As I explained earlier, in most of conflict affected countries and post-conflict countries, for
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example Afghanistan, many people refer for their dispute resolution to the informal justice. The
question may arise here, about the nexus between the formal and informal justice, or plainly
speaking, restorative justice and constitutional justice. Today we are discussing a very important
topic, and at the same time there are a number of large international development agencies that
they are placing their efforts and enhancing their capacity of informal justice in post-conflict
countries. For clarification, informal justice and institutions are informal platforms for dispute

resolutions such as local councils, Jurgas, Syuras in my country.

In 2013, in Afghanistan, according to the survey that I named, 36% of the cases have been
taken to the informal justice and institutions. Only 27% of the formal justice of the cases has been
taken to the formal justice and institutions. The fairness of informal justice and institutions has
been measured 81% while the formal justice and institutions measured 70%. This existence can
negatively impact the operationalization of the Constitutional Complaint mission, particularly
in a post-conflict country. Therefore, I suggest that there is a need to share our concept with
international development agencies present in post-conflict countries so that we should think

upon building a kind of relationship between restorative justice and constitutional justice.

The final challenge and maybe the powerful one, is the cultural and political barriers, and
the contradiction within the constitution of a post-conflict country as a national policy. Let
me give you an example. Article 3 of the Constitution of Afghanistan articulates no law shall
counter vein the tenets and provisions of the holy religion of Islam in Afghanistan. Article
7 of the same Constitution says in obliges the state to observe the United Nations Charter
and Human Rights Declaration. No reservation has been taken into consideration. This is a
contradiction between two articles within one constitution. Certainly the contradiction, for
example on freedom of religion, it is extremely explicit, meaning that, one of the challenges
facing the concept that we are discussing today is we need to identify or lack of identification of
the rights to be determined and to be protected. And in Republic of Turkey for example, some
acts of public power are exempted from the scope of individual applications as summarized by
a journal article. Basically direct individual applications against legislative acts and regulatory
administrative acts are prohibited, quoted by Article 149 Public Constitutions. Therefore what
I think is that the long side of the operationalization of the concept in question there is a need to

work on culture and political development. Thank you very much. Terima kasih.

MODERATOR
DR. ZAINUL DAULAY, S.H, M.H

Thank you very much Mr. Motawakkel.

Ladies and gentlemen, the next session is we come to a discussion or a Question and
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Answer session. However, I offer you that before giving questions and answers, I think it is
better for us to have a coffee break first because it is a hard session. We are going to talk about

problems and challenges. OK.
(pause)

Honorable delegates,
Distinguished participants,

Ladies and Gentlemen,

We are coming to question-and-answer session. Actually we have much time to discuss
these issues, problems and challenges in dealing with constitutional complaint cases. I invite
four persons to deliver questions. The first one is Slamet Effendi Yusuf. And then /bu, the lady
in my right hand... and then, what else?

Okay, the first one, please Bapak Effendi Yusuf. The time is yours.

QUESTION 1
BP. SLAMET EFFENDI YUSUF
(BY INTERPRETER)

Thank you and may peace be upon us.

Good afternoon, I am Slamet Effendi Yusuf from the Constitutional Forum. The
Constitutional Forum is a collective established by the former Consultative Assembly members
who were involved in the Constitutional Amendments. I would like to ask a question that might

be relevant and important with regards to constitutional complaint.

The basic issue with constitutional complaint is the issue of protection, enrichment,
and appreciation of human rights. There have been many issues which have come up since
yesterday, but I would like to ask one particular, a question of a particular issue which is the
rights of citizenship. In many different declarations of human rights in different covenants,
conventions of human rights, and different laws and regulations of human rights, we can see the
right to citizenship is part of human rights. That’s why there should not be any stateless person,

no condition that should let a person be stateless, be without any citizenship.

Allow me in this opportunity, with all the respect, to ask this question to all of the speakers,
especially for Myanmar. As I understand that Myanmar has a law of citizenship based on the
same principle as Indonesia, for us before 2006 our citizenship law is based on ethnicity. A

person is a citizen is in Aboriginal Indonesian and other people who have been neutralized. But
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now, that term has been interpreted differently. Now it means a person who has been, since
their birth, in Indonesia is not accepted any other citizenship out of their own volition. So, the
citizenship now is based on law. In Myanmar, the citizenship law explicitly mentions the ethnic
groups to which citizenship is confirmed or is granted, thus in that ethnic group. That’s why in,
if there is an ethnic group that is not explicitly named, they cannot be a citizen. I’'m referring to
the Rohinga case. My question to you all, what about all these stateless people? Can they file a
constitutional complaint? Can we find in Myanmar, people applying or filing these complaints
where they are not recognized as citizens. We would like to obtain a comment from the lady, the
delegate from Myanmar about this matter. How can there be an ethnic group in a country will be

left stateless? I am sorry if you find my question offensive, but I am really curious. Thank you

MODERATOR
DR. ZAINUL DAULAY, S.H, M.H

QUESTION 2
SUNNY UMMUL FIRDAUS

Thank you for the opportunity.

My name is Sunny Ummul Firdaus from Association of Lecturers of Procedural Law, the
Indonesian Constitutional Court (APHAMKA).

My questions are for two speakers. I think implementation about constitutional complaints
has some problems. In Germany, as one of the countries in continental Europe, to implement
constitutional complaints mechanism, the willing of the constitutional complaints was not
charged and not an obligation accompanied by a lawyer. In the period of 1951 — 2005, there
were 157,233 registered petitions to the federal constitutional court. Of that number, 151,424
were classes as constitutional complaints. However, only 3,699 petitions or 2.5 percent were
successful. For example, of a well-known case, when the Moslem community in Germany to
apply for constitutional complaints because of the ban of the slaughter of animals by animal
protection act, Moslem community feel objected to the ban because it is considered contrary
to the freedom to practice religion. Islamic teaching actually requires halal slaughter animal
before eating. The Federal Constitutional Court granted the petition to the consideration of
the freedom of religion guaranteed by the constitution. Meanwhile, the ban of the slaughter of

animal is only governed by rule under the constitution.

My question for two speakers, what percentage of the number of the case granted about
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the constitutional complaints in your country? And how is the mechanism of the execution?
Because we think execution is the problem for implementation constitutional complaints.

Thank you very much.

MODERATOR
DR. ZAINUL DAULAY, S.H, M.H

Okay, thank you. And, I invite the other...okay...please refer your question and please

address to all speakers or somebody.

QUESTION 3
HERDIANSYAH HAMZAH
Thank you, Mr. Chairman. My name is Hediansyah Hamzah. I am from Mulawarman Uni-

versity, Samarinda, East Borneo or East Kalimantan, Indonesia.

I have a simple question for Mr. Mikhail Kleandrov, Judge of the Constitutional Court of
the Russian Federation.

In 2004, Judge of the Constitutional Court of the Republic of Indonesia, Mr. Rizal Marzuki
says that based on empirical that go to Constitutional Court of Republic of Indonesia which

most of questions about treatment of Government officials.

The question is treatment of Government official not only at the central level but also at the
regional level. So, my question is: how is your constitutional court territorial model in Russian
Federation? In your country does every federation state have the constitutional court? And the
second question is, should be, I need your suggestion about Indonesian, “Should our country
not only have the constitutional court at the central level but also at this regional or local lev-
el?” Thank you.

MODERATOR
DR. ZAINUL DAULAY, S.H, M.H

Thank you.
Any participant who would like to deliver the question?

Ok, I think...ya... this is the time to respond some questions that was addressed to some

speakers and also to the panelists. I give the first time to Mr. Kleandrov. This is yours.
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SPEAKER 1
MIKHAIL KLEANDROV

I do not understand about the Constitutional system in Indonesia, can you please? I do
not really understand about the question either. So if possible you can specify your question. If
you can repeat your question, it would be great. Please repeat your question; please repeat the

question that was directed to me. Please repeat.

QUESTION 3
HERDIANSYAH HAMZAH

That is a simple question. I would like to ask about territorial court model in Russian
Federation. The question is “How is constitutional territorial court model in Russian?” Is there
any federal state in Russia have constitutional court? This is the first question. And the second
question, I want a suggestion for Indonesian constitutional court model, “Should our country
not only have constitutional court at the central level but also at the regional or local level?”
Thank you.

REPLY FROM SPEAKER 1
MIKHAIL KLEANDROV

Very interesting question.

But as I said earlier from 85 entities, or territorial entities, in Russia we only have 16
constitutional courts. From 24 years of the history of the establishment of our constitutional
court, in which we have like constitutional or territorial court in some regions and then they
open it, they close it. So basically 70 % of the regions or the territorial entities do not have the
constitutional court.

In our constitution, all subjects of federations are equal, even though they have different
names. But basically, in the case of the constitutional courts, we have constitutional court of
international level and subnational level. So, in our entities, if the entity is actually in the form
of a republic, then they usually have constitutional court. But if it is in the form of a territory,
then not. Usually they refer the cases to St Petersburg or to Moscow because the function of the
constitutional court is to review legislation, the constitutionality of the legislation, in this case.

So, the local constitutional court or the territorial constitutional court is actually tasked to review
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the local cases, so that the case won’t have to be referred to the National Constitutional Court,
and including to test or to review the constitutionality of the local legislation. And some of
these local constitutional courts work really well, for instance in Tatarstan. But some also work
not very well. And we always have debate on whether or not we need to establish constitutional
court in the region. They always argue about the budget, because the budget will not be assumed
by the Federal Government. And we also know that some countries have international tribunal,
so now we are also considering the Republic of Buryatia, a federal court. Usually, the national
constitutional court is not satisfied with the verdict or the judgment produced by the local
court. And there are many ways to minimize the budget, which is actually to minimize the
number of judges. In some local constitutional courts, they only have three judges without any
adequate budget. And sometimes the judges are actually retired and when these judges reach the
retirement, there is no new replacement judges serving in that constitutional court. So, we in the
national parliament often question the local territories in this regard. But, of course, we can’t
liquidate or dissolve the local constitutional court, because based on our law, if we dissolve a
court, then we need to actually devolve the authority of that court to other courts. And this is
the case of a region called Buriace. But this situation may also happen in other federal states,
federal country, for instance, like in Germany, they also have constitutional court. They have
like local or territorial federal court in one state. They have state constitutional court in one
state, but not in other state. So if a constitutional right of a citizen of a certain state is being
violated, then they can actually submit or lodge their complaint to the local constitutional court.
But, if there is no constitutional court in that region, in order to protect the fundamental rights
and freedom, that citizen can lodge the complaint to the general court. It can be the first level or
second level court, but their case will not be reviewed based on the constitution or against the
constitution but based on the general law and the state administration system as civil or criminal
case. So, protection of human rights is really important. Thus, in our constitution it is also very
clear that our population is free to choose whatever they want to decide and as far as it is within
the limit of our jurisdiction. So, we have made some papers, some studies and debates about
this. We have also very heated debate on whether or not we need to have a local constitutional
court or not. Now, if you ask about what you should do in Indonesia, I don’t even know about
the situation in Indonesia, so I cannot make any appropriate suggestion, but who should be
tasked to address this question. If you want to, you can actually compare with our system. You
can find many resources on the Internet, many papers and studies about how we address this

conundrum. This is a very interesting problem. Thank you.

MODERATOR
DR. ZAINUL DAULAY, S.H., M.H.

I would like to give a chance to respond the questions to Mr. Kasymaliev.
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REPLY FROM
MR. MUKAMBET KASYMALIEV

The question is, how many has been resolved in our country from 100% of constitutional
complaints, roughly 50% have been regarded to not be acceptable because they have not met
with the requirements according to the rules or the procedures, or they did not follow the
stipulations of our own law. However, if the citizens would redo their application then we can

reconsider. Of course, there are positive and negative decisions.

We can conclude that from 50% of the cases that we hear, 10% receives satisfactory
results. So, the decisions or the judgments that we produce are satisfactory to those who can
make the complaints. So, basically we will rule whether or not the law is constitutional or
unconstitutional. And we believe that 10% is quite a good number and the Constitutional Court
of the Kyrgyz Republic when we produced a ruling that a law is unconstitutional, the law will

be annulled immediately. Thank you for the question. If you have any other questions, please.

MODERATOR
DR. ZAINUL DAULAY, S.H, M.H.

So, Mrs. Hla Myo New, if you have a response to the question, please.

REPLY FROM
MRS. HLAMYO NEW

Thank you, Mr. Moderator.
Thank you for the question that is directed to us.

Actually, I'm very pleased to answer this question because this is a very controversial
problem; especially, we are facing a lot of accusations and a lot of attacks on this point.
Firstly, I want to make a very clear point that those people in question are not included in the
Myanmar national races. They are not among the ethnic groups. But, I don’t want to make any
argument on the term. I’m not a historian and I cannot argue on the very controversial term, but
my personal view is the term is not very important but the important point is that the Myanmar
Government, the Myanmar people, we do not deny the rights of those people in question. Once
they have to prove, we do not deny their rights but they must prove that they have resided in

Myanmar for generations.
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Nobody or no NGOs, or no historians, or even no UN organizations, refugee organizations,
they cannot guarantee that these people have resided in Myanmar for generations, but a very
important point is that they must accept the verification process set by our citizenship law. No
single country in the world would accept the people in question if they cannot prove, without
any sound proof that they have resided or have lived in Myanmar for many years by generations.
They must meet the requirements set by our citizenship law. Those persons in question are
among the persons who are the holders of the temporary identity cards. We call them, in the
short form, white cards. These white cards are in the draft of the National Referendum Law.
So, these people are to be the holders of the temporary identity cards issued under the 1951

Residence of Permanent Registration Rules, Rule 2.

Under this 1951 Rules, holding of these temporary cards is only allowed for a fixed period
of time and is issued in lieu of the national identity cards. The Immigration and Manpower
Ministry presented that under the 1951 of this Permanent Registration Rule that the temporary

identity cards, the white cards were issued to:

A. Those who reside in the territory of the Republic of the Union of Myanmar without any

identification or identity card;
B. Those who remain to be scrutinized as citizens by law;

C. Those who remain to be scrutinized as citizens due to lack of holding any supportive or

relevant documents; and

D. Those who are not entitled to hold foreign registration cards under the 1948 Foreign

Registration Rules.

So, it is quite obvious that these temporary identity cards were issued solely to certify
that they resided in the territory of Myanmar. Final notification on the 11" February 2015,
the President of Myanmar ordered the expiration of the temporary identity cards. Under this
notification, the temporary identity cards issued to those who resided in Myanmar under the
48 Registration Act will be expired on the 21 of March 2015 and the holders of the temporary
cards have to surrender their cards by the latest May 2015. So it is not worthy that under
the president notification, validity of the temporary cards are expired, and they have no legal
validity, of no legal face, no legal force. So that we are of the view that the holders of this
temporary card persons who remain to be scrutinized as citizens and the legal status of those

persons have not been verified or confirmed. For all these reasons the government advice all the
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persons who hold this white cards to be surrendered and we are under the very heavy obligation
to scrutinize all these identity cards and those people who resided in Myanmar for generations,
will, we cannot deny their rights. We will accept them as our own citizens, but they must meet
the requirements. But, for your information, they refused to follow the procedures set by the
law for verification. So, we are trying to cooperate with the UN organizations for the refugees,
because first of all, Myanmar is the only country. We want to settle this issue permanently. We
want those people who are Myanmar citizens; we want to give them Myanmar citizens. We
want to guarantee their rights. But, they must fulfill their obligations under the law. This is my

question. My question is totally constrained on the law basis. Thank you very much.

MODERATOR
DR. ZAINUL DAULAY, S.H, M.H

Thank you very much.

Mr. Mutawwakel I’m sorry, I apologize, because of the time, I do not give you a chance to

give your answer.

Honorable delegates, distinguished participants, Ladies and Gentlemen, because of the
time, I think we have to finish this session on 16:00 p.m. So, I would like to give the...remarks

of our discussion in this last session.

The first one, the presence of institute of Constitutional Complaint intensifies legal defense
of the fundamental rights and freedom of citizens in some countries. However, as we have
discussed that there are many differences in regulations and implementation of Constitutional
Complaint. Third, some important steps could be taken to eradicate the problems and challenges
in dealing with Constitutional Complaint namely strengthening the citizen trust to Constitutional
Court, increasing the transparency of its activities and dialogs between Constitutional Judges
and the Judges of Ordinary Court. The last one, I would like to thank you very much for your

participation in this last session, and I would like to say Asslamualaikum Wr. Wb.
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REPUBLIK INDONESIA INTERNATIONAL SYMPOSIUM ON
CONSTITUTIONAL COMPLAINT

REPORT BY
SECRETARY GENERAL OF THE CONSTITUTIONAL COURT OF

THE REPUBLIC OF INDONESIA
JANEDJRI M. GAFFAR

In the name of God, the most merciful, the most compassionate.
Peace be with you and may God give you His Mercy and His Blessings. Waalaikumsalam.

Good evening and may be peace be upon you all. Your Excellency, the Chief Justice of the
Constitutional Court of the Republic of Indonesia, Professor Arief Hidayat, and the Deputy Chief
Justice, and Justices of the Constitutional Court of Indonesia and Spouses, His Excellency Chief
Justice and Justices from other friendly countries’ Constitutional Courts, Participants of the
Symposium, His Excellency the Minister of Public Works and People Housing, Bapak Basuki
Hadi Mulyono , the Deputy Chief Justice of the Indonesian Supreme Court, Bapak M. Saleh, the
Deputy Chief Justice of the Judicial Committee, Bapak Abas Said, Excellences Ambassadors
of Friendly countries, Honorable Distinguished Ladies and Gentlemen, Participants of the

Symposium.
Distinguished Ladies and Gentlemen.

Let us extend our gratitude to God the Almighty, because of His Blessings and Grace, all
of us can be here to attend the series of events in this international symposium on Constitutional
Complaint up until tonight. This International Symposium is organized by the Constitutional
Court of the Republic of Indonesia in its capacity as the President of the Association of Asian
Constitutional Courts and Equivalent institutions and, also to commemorate the 12" anniversary
of the Constitutional Court of the Republic of Indonesia. His Excellency Chief Justice of the
Constitutional Court of the Republic of Indonesia and Distinguished Ladies and Gentlemen, the
international symposium on Constitutional Complaint that was officially opened by the Vice
President of the Republic of Indonesia, His Excellency Muhammad Jusuf Kalla on the 15%

of August 2015 was attended by delegations from seventeen countries plus one international
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organization, the Venice Commission. Aside from that, this international symposium is also
attended by the representatives from state institutions, government agencies, academicians
from the law faculties from different universities in Indonesia, association of procedural and
constitutional justice lecturers in Indonesia, and some legal experts from different countries

including from Australia, from the Netherlands, and from Malaysia.

For the last two days, the Delegates have been discussing about various issues regarding
constitutional complaints, the philosophical and theoretical aspects, the normative aspects, and
also the practical and empirical aspects in their respective countries. In that discussion, it was
emerged that all countries put constitutional rights as their main priority and orientation that
should be protected. That protection is implemented through different legal measures, especially

the ones that fall under the authority of the Constitutional Court.

One of the mechanisms is the constitutional complaint. But there are some countries that
are not implementing the mechanisms of constitutional complaint as special mechanism. But
they implemented through other authorities owned by the Constitutional Court. But in essence,

the aim is to protect the constitutional rights of the citizens.

The options of the mechanism in different countries are their answer to the challenges facing
their countries, and we hope that this symposium can provide comprehensive understanding on
the importance of constitutional complaint. And also, through this symposium, it is expected
that we will become aware and able to anticipate challenges related to cases of constitutional

complaints faced by several countries.

For the Constitutional Court of the Republic of Indonesia, which is not explicitly mandated
to hear and try constitutional complaint cases by our Constitution 1945. Often times, we face

real cases that essentially have constitutional complaints nuance.

This symposium provides really fruitful benefit and we can learn from best practices from
different countries. The whole process of this symposium and the papers are compiled into the
proceeding of this international symposium that will be distributed to all participants of this
symposium tomorrow morning, Monday, 17" August 2015. And, we hope that this international
symposium can provide valuable inputs for all stakeholders, especially Constitutional Courts
and other Equivalent Institutions from the participating countries. So, as to build, develop, and
materialize constitutional democratic country which requires protection of human rights and

constitutional rights of the citizens.
Your Excellency Chief Justice of the Constitutional Court,

Distinguished ladies and gentlemen,
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Aside from organizing the International Symposium, as the President of the AACC, the
Constitutional Court of the Republic of Indonesia also organized the meeting of the Secretary
Generals of the AACC and the meeting of the Board of Members of the AACC on 13" and 14"
August 2015 respectively.

In the Board of Members Meeting, we decided upon several important issues including
the discourse to establish a Permanent Secretariat for the Association of Asian Constitutional
Courts and Equivalent Institutions. The Board of Members Meeting has given the mandate to
the Secretary General of the Constitutional Court of the Republic of Indonesia to prepare a
working paper which includes a comprehensive study on the plan to establish the Permanent

Secretariat for the Association for Asian Constitutional Courts and Equivalent Institutions.

Therefore, we, on behalf of our institutions would like to declare our readiness to implement
the mandate given to the Board of Members Meeting to the best extend possible. That working
paper will be prepared very soon and will be presented to the Secretary Generals of the AACC
members to get their inputs and responses, and the compilation of their inputs and responses
will be deliberated later in the next Secretary General Meeting which will be held, God willing,
at the end of February 2015.

The result of the Secretary General Meeting will be then reported back to the Board of
Members Meeting in 2016, in April 2016, to be studied, deliberated and to inform their decision
making process. We hope that the Association of Asian Constitutional Courts and Equivalent
Institutions will be more active in organizing different activities and events and to promote
participation among members. And we also would like to convey that the Constitutional Court
of the Republic of Indonesia will organize a short course on Constitutional Law at the end of
November 2015. We would like to invite all the members of the AACC and the participants of
the Symposium to attend that short course. And we also would like to invite delegations from
all member countries of the AACC and the participants of the symposium to send their paper,
to send their articles to the International Journal published by the Indonesian Constitutional
Court. We hope that these activities can enrich the AACC activities. We hope that this can
actually enrich the programs implemented by the events and activities implemented by the

Constitutional Court of Turkey and Republic of Korea.

Excellency Chief Justice, we realize that the success of the organization of this International
Symposium is not only determined by our preparation as the organizing committee, but also due
to the participation of all the Symposium’s participants. That’s why we would like to thank and
extend our highest appreciation to all the participants of this Symposium for their commitment

and cooperation during the organization of this International Symposium.
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In this opportunity, I also would like to convey that tomorrow morning on the 17" of August
2015, August 17" is the Independence Day of Indonesia, and tomorrow we will commemorate
the 70™ Anniversary. And, it will be an honor and pleasure to all of us if all heads of delegations
are willing to attend the Flag Ceremony to commemorate our independence in the Presidential
Palace which will be led by our President, President Joko Widodo tomorrow morning at 9
AM. And after that Flag Ceremony, we would like to invite all delegates and participants
of the symposium to come to the Constitutional Court Building to visit the Constitutional
History Center, which records the constitutional history of the Republic of Indonesia and the
development of the Constitutional Court of Indonesia in different form of media. No one is
perfect because only God is perfect, thus we believe that, this symposium also has its own
shortcoming. Therefore, if there is any shortcoming or mistakes, we genuinely and sincerely

would like to apologize.

To Chief Justices and justices and delegations from friendly countries we wish you a safe
trip home and hopefully your trip home will be an enjoyable one. Please send our regards to
your family, colleagues and people of your respective countries. Hopefully, we can meet again

in future events. Thank you for your attention and greetings.
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REMARKS
BY PRESIDENT OF VENICE COMMISION,

GIANNI BUQUICCHIO

Ladies and gentlemen, first of all, let me express my sadness for the recent information I
have received concerning an Indonesian plane with 54 persons and some children on board who
disappeared this afternoon. We hope and I hope strongly that many people will be safe from
this accident.

Dear friends,

I would like also to express my warmest thanks to the President of the Constitutional
Courts of Indonesia, Mr. Hidayat, for the excellent organization of this symposium and for the
generous hospitality which we received during these two days here in Jakarta. My thanks go
also to all the judges of the Constitutional Court of Indonesia, and to the staff of the court and in
particular, to Dewi Savitri, your liaison officer with Venice Commissions and to Raffael Adrian

who helped me during these two days here in Jakarta.

As you know, long speeches move the chairs; short speeches move the heart, so I will
try to be short because we have many speeches during these two days. And I would like to
tell you that yesterday evening at dinner, I shared some views with one of the participants
and we talked about the usefulness of this kind of event. How much substance, how much
information remains in our minds after a symposium of this kind. Of course, this is from one
participant to the other one, but I could tell you that during these 2 days I was sitting next
to Khalil Motawakkel from Afghanistan, Gianni Buquicchio, Venice Commission, GBCKM
know alphabetical reasons to be side by side. But why they put us side by side? According to
Khalil probably because we are in the same suit. Turkish made dark suit copied probably from
an Italian brand, my suit, but we are almost the same. A kind like a uniform and I can testify

that Khalil Mutawakkel followed all the interventions which were presented yesterday and
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today. And even a walk on the internet searching for information from the Venice Commission

concerning the constitutional complaint. So, I think that these kinds of event are quite useful.

A good friend of mine, the president of the Constitutional Court of central Eastern European
countries, I will not say his name nor the country was used to tell me when we met in this kind
of occasion. This is the moving circus with all elephants and lions which have always pleasure
to meet together and indeed it is very important to meet again friends to make new friendships
with new persons walking in the same fields than yours. And indeed when I started dealing
with the constitutional justice in the frame of Venice Commission I am talking of the early
1990s exactly, more exactly May 1990 I had a dream. [ had a dream that I hope that one day we
could establish a common room for constitutional justice where judges from different courts
and countries could meet to discuss together common issues and problems. This dream has
become a reality because until some years ago the only contacts for the official visits from one
court to another one but I would say since 15 years this kind of event- a multilateral event with
many courts participating, is becoming more useful and more widespread. This contributes of
course to what is called the dialog of judges--dialog between yourselves concerning common
problems and common issues. The constitutional court is the best guarantor- the only guarantor
of the constitution and also of the Human Rights protection. The full individual access to the
constitutional court is increasingly great, recognized as an essential element for the protection
of human rights. Constitutional Complaint which was discussed during these two days is all
the more necessary especially in regions where there is no human rights court like in Asia,
regrettably. And I hope very much that one day such a court, such human rights court for Asia
will be established.

What’s next? I think that, although recognized in our symposium has been very useful and
productive, I agree, I fully agree with Murad Medelcy, the President of Constitutional Council
of Algeria that we need to go more in depth and this is only the first step of a profound reflection
on these kinds of problems. There are many other issues concerning the constitutional complaint
which should be analyzed and I hope that soon we’ll have other gatherings between us, in order
to discuss this very important topic. So, I told you that I would be brief. I can conclude my
speech. Thank you again, the Constitutional Court of Indonesia and also, the interpreters who

helped us for understanding each other during these two days.

Selamat ulang tahun Mahkamah Konstitusi Republik Indonesia.
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INTERNATIONAL SYMPOSIUM ON
CONSTITUTIONAL COMPLAINT

REMARKS BY DELEGATES REPRESENTATIVE,
PRESIDENT OF THE CONSTITUTIONAL COURT OF
THE REPUBLIC OF TURKEY,

ZUHTU ARSLAN

Honorable Chief Justice of the Indonesian Constitutional Court, and the President of the
AACC, Chief Justices of different Constitutional Courts from around the world,

Justices, Ladies and Gentlemen,

I’d like to also express my sadness about the missing Indonesian flight. I hope you can
hear good news.

Ladies and gentlemen,

About four or five months ago, Professor Arief Hidayat and Mrs. Hidayat came to Turkey
and kindly visited our Court. At that time, we met for the first time, and we actually became
real friends. He kindly invited us to visit Indonesia and to participate in this wonderful event.
And I’m very happy to be here and actually to keep my promise of coming to Jakarta. [ want to
also speak very shortly, because I’m not as experienced as Mr. Buquicchio, and I would say that
we have had, so far, wonderful meetings, most meetings of Board of Members of the AACC
and the Symposium on Constitutional Complaint were really successful, very fruitful, and very

stimulating organization. We had very good debates and fruitful decisions taken.

I would like to thank the Chief Justice of the Constitutional Court of Indonesia, Deputy
Chief Justices of the Court, and Justices of this Court as well as the Secretary General and other

staff of the Constitutional Court of Indonesia for their warm hospitality.

I am really, we actually - I would like to speak on behalf of my wife and my delegates - we
are really happy to be here, to be among you, and to meet new friends, colleagues, so I’d like to

also congratulate the Constitutional Court of Indonesia on their 12" anniversary. Let me also
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congratulate the people of Indonesia on their 70" Anniversary of Independence. I hope we can

meet again in the future

I hope we can meet again in future organizations at the latest perhaps in Bali next year.
I wish you healthy and happy days. Enjoy your dinner. But, farewell dinners are always a bit

sentimental for all of us because we are leaving Jakarta, and let me finish by saying

Selamat Malam.
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REPUBLIK INDONESIA INTERNATIONAL SYMPOSIUM ON
CONSTITUTIONAL COMPLAINT

CLOSING REMARKS BY
CHIEF JUSTICE OF THE CONSTITUTIONAL OF
THE REPUBLIC OF THE INDONESIA

ARIEF HIDAYAT

Bismillahhirrahmannirrahim. Before I begin, the Honorable Chief Justice of Constitutional
Court of Turkey has expressed his sadness of the tragedy of the falling of the plane. I would
like to invite all of you to take a moment of silence and pray according to your convictions for
the passengers of the plane to be given the best opportunity to be rescued by God Almighty. A

moment of silence!

Thank you. May peace be upon us all. Distinguished guests of the Constitutional Court,
Minister for Public Works of the Republic of Indonesia, show me, that we may see you and get to
know you. The participants and friends of the Constitutional Courts and Equivalent Institutions
... I would like to invite you (the Minister) to rise. This is the Indonesian Minister of Public
Works. And then the second, Deputy Chief Justice of the Supreme Court. Mr. Muhammad
Saleh, and next, Deputy Chair of the Judicial Commission. There is a guest and friend of mine
who then was with me in amending the constitution, Mr. Slamet Effendi Yusuf. We participated
together. This is a figure of an Indonesian Moslem organization, Nahdlatul Ulama, Honorable
Chair President Chief Justices of Constitutional Courts and equivalent institutions from various
countries present here. We have heard Hon. Judge Arslan from Turkey and representative from
the Venice commission; I would like to extend my thanks for your remarks. His Excellency and
Hon. Judges from friendly countries as well as fellow judges from the Indonesian Constitutional
Court, my seniors, former Constitutional Justices, the first batch, and the second batch are also
present here this evening.

Ladies and gentlemen.
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First of all let us give our praises and thanks to God Almighty for His blessings and mercy
and grace, so that we can be here all gather together in good health. Even though in the past two
days or even three days, some members of the delegations were already present here. Also, for
the board of members meeting, we’re all still in good health. It is truly an honor for me to be
here again amongst the participants of the symposium in tonight’s, this evening’s event, also

celebrating the 12" anniversary of the constitutional court.
Ladies and gentlemen and guests.

The international symposium was organized, was concluded well and in orderly manner.
I feel relieved and deserving of some joy due to this. Therefore, I would like to express my
gratitude to all of the delegations which participated actively and contributed their opinions,
various views, providing invaluable feedback to the success of this international symposium. I
truly believe that an international symposium such as this provides great benefit to strengthen
the accomplishment of the purpose of the protection of human rights and constitutional rights
of citizens, domestically in each of our countries and also at international, regional level of

cooperation as was mentioned by the representative from the Venice Commission.

This symposium is over. However, this does not mean that our task has ended. The end of
this symposium marks the beginning for us to undertake greater endeavors. The Constitutional
Courts and Equivalent Institutions in carrying out its mandate to protect human rights and for
us there have been many important significant lessons that we’ve drawn from this two day
symposium. One of them is that the limitation of the authority of the Constitutional Court
is, in the end, the most fundamental and critical for the Constitutional Court to protect the
constitutional rights of the Indonesian citizens for we need to address it in a wise and appropriate
manner. Ladies and Gentlemen, Honorable Guests, I believe that the practice and the experience
of our respective countries with regards to the process and mechanism of the Constitutional
Complaints. The first, from one to the other, but all of them rest on the same point, which is the
spirit and our seriousness to fight for democratic Rule of Law. There are some countries which
have adopted and implemented the mechanism of Constitutional Complaint. The intensity and
practice is considered solid and developed. They are established, however, there are countries
which in their application of this mechanism are considered young. They are still looking
for references. Other Constitutional Complaint is only a matter of discourse. This includes,
of course, the Indonesian Constitutional Court. These of course require more inputs, views
and more in-depth study. This symposium has enabled a very constructive interaction among
countries with heterogeneous characters, in sharing views, in discussions; we have made the

symposium one that is more open, lively, and beneficial.

Ladies and Gentlemen, the conclusion of the symposium will hopefully establish wider
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network cooperation, a more effective one, between the similar institutions, building on the
same foundation which is the respect of Human Rights, and citizens’ Constitutional Rights. The
cooperation that we’ve enjoyed herewith can continue to be cultivated and enhanced as was
mentioned by the President of the Venice Commission. I hope to see a continual cooperation of
this network within the organization of the AACC and even outside of that. It is intended that
we all can strengthen further the principles of democracy and the rule of law. We should follow
up on this with concrete steps to improve our institutional capacity and the capacity of our
human resources. We realize completely that the challenge to the enforcement of a constitutional
democracy especially the fulfillment and the perfection of constitutional rights will become
even more complex, as we move forward to the future, and for this eventuality that we should

prepare ourselves to be able to tackle all the challenges more appropriately and more wisely.

Ladies and Gentlemen, Honorable Guests, I should express at this moment as was also
reported by the Secretary General of the Constitutional Court and the Board of Members
Meeting of the AACC which was held on Thursday and Friday have approved new members;
the Republic of Kyrgyz and Myanmar. I would like to see the Constitutional Chamber of the
Republic of Kyrgyzstan to rise. (applause). And the President of the Constitutional Tribunal
of Myanmar to also rise. To the Constitutional Chamber of the Supreme Court of Kurdistan
and the Constitutional Tribunal of Myanmar, I bid you welcome in the AACC Symposium. In
addition, the Board of Members’ meeting has approved that the third congress of AACC will be
held on April 25"-28", 2016 in Nusa Dua, Bali, with the theme of the Promotion and Protection
of the Citizen’s Constitutional Rights. I hope that all of the members of the AACC can attend
and participate in that very honorable meeting. We will discuss further as was reported by
the Secretary General, the theme, and whether it is required for us to establish a permanent
secretariat for AACC. An important thing related to that is that the Constitutional Court of the
Republic of Indonesia, we invite, we’re open to your support and input, so that the working
papers that have been mandated to the Indonesian Constitutional Court to be written can be
done in a satisfactory manner. The Board of Members’ meeting of the AACC was an important
step to fulfill the objective of the AACC.

Ladies and gentlemen, distinguished guests,

To conclude, praise be to God for the organization of this series of events to mark the
anniversary of the Constitutional Court of the Republic of Indonesia as well as the International

Symposium on Constitutional Complaint.

Again I thank all of the delegation. I give you my highest appreciation for contributing to
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the success of all the activities. I also hope that you can continue to support and send your best
wishes to the Indonesian Constitutional Court so that after celebrating its 12™ anniversary, we

can continue to be excellent in carrying out its constitutional duties.

To the participants of the symposium and to the members of the AACC, who will be going
back to your respective countries, I bid you farewell, hope you will arrive safely, and we’ll
see you again. May you greet your loved ones and continue to serve your peoples and your
countries successfully. Hope that Jakarta has left an impression, a good one. Perhaps we can
see each other again at an even better opportunity. May God Almighty continue to facilitate

your endeavours and blesses us in every manner. Thank you and may peace be upon us all.
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Jakarta, 15-16™ August 2015

OPENING

1. The International Symposium on Constitutional Complaint was held in Jakarta, Indonesia
from 15" to 16" August, 2015. The Symposium was officially opened by the Vice President
of Indonesia, H.E. Yusuf Kalla, at the Presidential Palace on Saturday, 15" August 2015.
In attendance were approximately 200 participants representing various stakeholders, both
national and international, including heads and members of delegation from 11 of the 14
members of the Association of Asian Constitutional Courts and Equivalent Institutions,
representatives of Indonesian state organisations and non-state organisations and academics

from various universities in Indonesia.

2. This Symposium was aimed at initiating discussions and feedbacks from relevant
stakeholders on the main theme of the symposium, namely, Constitutional Complaint, and
several sub-topics: 1. Constitutional Complaint as an Instrument for Protecting Fundamental
Rights of Citizens; 2. Comparative Perspectives on Constitutional Complaint; 3. Problems

and Challenges in Dealing with Constitutional Complaint Cases.
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FIRST DAY OF SYMPOSIUM (15" August 2015)
Constitutional Complaint as an Instrument for Protecting Fundamental Rights of
Citizens

First Session

3. The first session of the first day of the symposium was moderated by Prof. Amzulian Rifai,
SH., LL.M., Ph. D., Dean of the Faculty of Law of Sriwijaya University. The speakers for
the first session were Dr I Dewa Gede Palaguna, Justice of the Indonesian Constitutional
Court; Mr. Amarsanaa Jugnee, Chief Justice of the Constitutional Court of Mongolia; Mr.
Nurak Marpraneet, President of Constitutional Court of the Kingdom of Thailand; and
Mr. Gianni Buquicchio, President of the Venice Commission. The Panelists were chief
justices from Malaysia, Mr. Tun Arifin Zakaria; the Philippines, Mrs. Maria Lourdes P.A.
Sereno; Vietnam, Mr. Bui Ngoc Hoa; and Deputy Chairman of Constitutional Court of the
Republic of Uzbekistan, Mr. Buritash Mustafayev.

4. The first Speaker, Dr I Dewa Gede Palaguna explained the history of the establishment
of the Constitutional Court or Mahkamah Konstitusi (“MK”). He eclaborated on the
reasoning behind the proposal to establish the body and the circumstances surrounding
the competence to adjudicate constitutional complaint cases. He underlined some of the
challenges facing the implementation of Constitutional Complaint, including, among
others possible overload of complaint cases and potential overlapping of power between
the Judiciary and other branches of the government. The speaker also discussed two
alternative solutions for implementing Constitutional Complaint: legislative interpretation
and judicial interpretation. Legislative interpretation deals with new laws concerning the
constitution or the review of laws against the constitution (article 24 paragraphs 1 and 2)
whereby the legislature may be given the power to define the meaning of judicial review
itself. Judicial Interpretation is subsidiary and can only be used as far as the case itself

involves some violation of normative of law.

5. The second Speaker, Mr. Amarsanaa Jugnee, described best practices of constitutional
court in Mongolia in handling constitutional cases. He also stated that independent review
1s necessary as it provides authentic protection of human rights. The Mongolian experience
showed that the Constitutional Court of Mongolia needed to be given exclusive power to
invalidate any action that contradicts with the constitution of Mongolia. The Constitutional
court of Mongolia is also able to deal with individual complaints and broader issues in
relation with citizens’ rights, which is not limited to certain rights or certain violations of

rights. He informed that, although the number is decreasing every year, the constitutional
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court of Mongolia has deliberated more than 2000 complaints to date. From the cases
handled, it was found that there were still a number of laws breaching the constitution of
Mongolia. One example of such a case that is being handled by the Mongolian Constitutional
Court currently is the introduction of new laws by the parliament on the establishment of
new courts, which infringed on constitutional rights of the citizens, including the right to
appeal, and thus was deemed unconstitutional and was tried as a constitutional complaint

case.

6. The third Speaker, Mr. Nurak Marpraneet, stated that the right of constitutional complaint
is acknowledged under the 2007 Constitution of Thailand and that it arises from two
principles: the first is that all state organs are bound to respect people’s rights and liberties,
and therefore their decisions can be challenged before the Constitutional Court if they
are deemed to violate people’s basic rights; the Second is the fundamental right to seek
judicial relief for violation of individual rights and liberties. He also mentioned that there
are three requirements for the admissibility of constitutional complaints, which are 1) that
the applicant must be the person whose rights and liberties have been violated; ii) that
the complaint must seek a ruling that determines a particular provision of law contrary
to or inconsistent with the Constitution; iii) constitutional complaint can only be filed
once all other remedies have been exhausted. He emphasized that the 2007 Constitution
imposed certain restrictions for individuals in exercising constitutional complaint. In his
final remarks, he stated that currently the Constitutional Drafting Committee is preparing a
new draft with an expanded substance aimed at allowing a greater protection of rights and
liberties of the Thai people.

7. The fourth Speaker, Mr. Gianni Buquicchio, began by introducing the work of the Venice
Commission. In his presentation, he stated that the Commission provided opinions and advice
to its members and co-operating states to improve their constitutions, their legislation and
the functioning of their democratic institutions. Membership to the Venice Commission is
not restricted to European states, but extends to non-European countries, which can become
full members. A number of states in Asia, Africa and in Latin America have indeed become
members of the Commission. Mr. Buquicchio stated that the constitutional court plays an
important role in protecting the rights of citizens at the national level. He also emphasised
that every citizen should have the right to filing complaints on the unconstitutionality of
laws; the constitutional court does not need to fixate on the merit of the cases but rather
only on the constitutionality elements of the complaints, and thus the cases that are filed
in the courts should not overburden the court. He also recommended convening a world
conference on constitutional justice and the establishment of a regional human rights court

for Asia. To this end, it is vital that like-minded countries in Asia commit themselves
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to such an endeavor. The speaker also recommended that Indonesia provide unimpeded
individual access to constitutional complaint. In closing, he reiterated the Commission’s
readiness to assist willing countries in fully implementing constitutional complaint in their

domestic legal systems.

Second Session

8. Mr. Tun Arifin Zakaria, Chief Justice from Malaysia elaborated the clear provision for
constitutional complaint in the Malaysian constitution, as it is the Supreme Law since
independence. Any laws made post-independence that contradict the Supreme Law are
deemed unconstitutional, while any laws made prior to independence can be modified. He
stated that the constitution of Malaysia had fundamental liberties or guarantee of human
rights as stipulated in the Malaysian constitution. Any violation could be challenged by
the public or anybody in the high court. The Malaysian court also has special application
procedures for constitutional complaints allowing them to be brought to the high court
under its authority to conduct judicial review or filed directly to the Federal Court. He then
commended the Indonesian Constitutional Court for being able to handle the complaints
from citizens despite that fact that the provision on constitutional complaint in Indonesia’s
constitution was not explicit. With regards to Mongolia’s constitution, the panelist
highlighted that the constitutional authority of Mongolia’s constitutional court can receive

inter-state complaints.

9.  Mrs. Maria Lourdes, Chief Justice of the Phillipines began by introducing the historical
development of the role of the Philippine Constitutional Court in addressing the matter
surrounding judicial review as well as the consitutional mandate to uphold the protection
of human rights. The development of constitutional and judicial review in the Philippines
gained its first great definition in 1936, when elements of judicial review were initially
addressed. In relation to the judicial review mandate, there is an extraordinary branch of
authority to the Court to determine discretions as stipulated under its 1987 constitution.
Moreover, should a conflict arise, the judicial department is the only constitutional organ
authorised to determine the proper allocation of power. The 1973 and 1987 Constitution
provided the power to conduct judicial review not only to the Supreme Court but to all
courts. The inception granted the Court to address constitutional questions and allows
courts, including lower courts, to address individual or constitutional complaints. In
the constitutional order of the Philippines, the enjoyment of access to rights are also

complemented by the access to courts.
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10. Mr. Mustafayev, Deputy Chairman from the Constitutional Court of the Republic of
Uzbekistan informed that Uzbekistan has not yet adopted the mechanism of constitutional
complaint. Nonetheless, he echoed the views of other countries that constitutional complaint
as a form of access to constitutional justice was an effective and efficient tool for the
protection of citizen’s fundamental freedoms. Therefore Uzbekistan will carefully study
the experience and practice of other countries to implement constitutional complaint. At
the moment, the Constitutional Court of Uzbekistan may only consider matters regarding
the constitution that are introduced by eligible entities, among others, the parliament, the
president, the speaker of the legislative chamber, the chairman of the senate, and legislative
body of Karakalpakstan. Matters may also be introduced by the initiative of at least three
judges of the Constitutional Court. The Speaker from Uzbekistan invited colleagues form
various constitutional courts to the International Conference in commemoration of the 20"
anniversary of the Constitutional Court of Uzbekistan, which will take place in Tashkent,
on 21-22" October, 2015.

11. Mr. Bui Ngoc Hoa, Chief Justice from Vietnam recalled the importance of and effective
mechanism for the constitutional protection in order to guarantee the supremacy and
validity of the constitution. Despite the non-existence of a constitutional court, there
are several mechanisms that can ensure the protection of the constitution in general and
protection of basic rights of citizens in particular, including: (1) the procedure of review of
draft legal normative documents by the Law Committee of the National Assembly before
being submitted to the National Assembly. The documents shall also be scrutinized by
the Government, in this case, the Minister for Justice. (2) Citizens, members of People’s
Council and civil servants have the right to make requests for review the documents deemed
unconstitutional. (3) Any revision of the constitution shall be followed with the revision
of other related legal normative documents. For example, the new Constitution of 2013
included new provisions on basic human rights. This was then followed by the revision of
a number of key laws including the Criminal Code, Criminal Procedure Code, Civil Code,
Civil Procedure Code, and Administrative Procedural Code. In conclusion, the role of the
constitutional court in protecting the constitution and basic rights of citizens, given the

specific characteristics of Vietnam, is taken by competent state agencies.

Question and Answers Session

12. During the questions and answers session, participants raised, among others, the following

points:

a. The importance of establishing a mechanism to exercise citizen’s right to appeal with

regards to constitutional complaints;
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b. The weaknesses of constitutional complaint as a last remedy, i.e. complicated and
long judicial process;

c. The possibility of establishing a regional court that can address constitutional
complaint;
d. Constitutional amendments would be required in countries which do not have express

and explicit constitutional provisions on constitutional complaint;

e. The possibility for using constitutional complaint to adjudicate any allegation of a
state’s wrongful act;

f.  The need for alternative solutions to constitutional complaint, such as constitutional

report to give recommendation or advice to the constitutional court.

Closing

13.

14.

As stated by the Moderator of this Session, Constitutional complaint is a complaint
by individuals who deem that their constitutional rights have been violated by acts of
governments. Furthermore, he stated that this Meeting served as an appropriate venue for
Indonesia to learn how other countries applied constitutional complaint. In Mongolia, for
instance, there is a unique complaint mechanism whereby foreign nationals and stateless

persons are allowed to file constitutional complaints.

The First Day of this Symposium was conducted in an interactive and constructive manner.
The active participation of participants reflected the importance for this issue to be further
elaborated in the future.
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SECOND DAY OF SYMPOSIUM (16" August 2015)

Comparative Perspectives on Constitutional Complaint

First Session

1. The first session of the second day of the symposium under the subtopic “Comparative
Perspectives on Constitutional Complaint” was moderated by Dr. Muchammad Ali
Safa’at, S.H., M.H., Deputy Dean of the Law Faculty of Brawijaya. The speakers for the
first session were Mr. Ziihtii Arslan, President of the Constitutional Court of the Republic
of Turkey; Mr. Mourad Medelci, President of the Constitutional Council of the People’s
Democratic Republic of Algeria and Mr. Jeyhun Garajayev, Judge of the Constitutional
Court of the Republic of Azerbaijan.

2. The first presenter of the second day, Mr. Zuhtu Arslan, President of the Constitutional
Court of the Republic of Turkey, started with the role that constitutional court of Turkey
plays in facilitating constitutional complaint. The presenter began with an observation
on the effectiveness of constitutional complaint as an instrument to protect human rights
and to adopt a rights-based paradigm. This means a shifting in the basic paradigm of the
constitutional court from focusing on official ideology to a more rights-based approach.
On one side, the constitutional complaint mechanism reduces the number of complaints
directed to the European Court of Human rights. However, on the other side of the coin, the
Turkish constitutional court was overloaded with complaints; within a period of 3 years,
the court had delivered 821 judgments, mainly on cases involving the violation on the
right to fair trial, freedom of expression cases, freedom of assembly, and the right not to
be discriminated. The main purpose of the complaint mechanism in the court is, therefore,
to introduce basic principles and standards to protect rights and liberties. The court also
stipulates that the complainer should exhaust all domestic remedies with a good chance of

success before launching a constitutional complaint.

3. ThePresident of the Constitutional Council of Algeria began his presentation by highlighting
the different aspects related to constitutional appeal. As deliberated throughout the
symposium, there is the common goal among constitutional courts from different countries
that is to conduct judicial or constitutional review. To that end, the Algerian constitutional
council holds the role to enforce the respect of the Constitution through the review of
constitutionality within the framework of hierarchy of norms. The Constitutional Council

also ensures the legality of referendum, election of the President, as well as the parliamentary
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elections by examining appeals. In this regard, the decision of the Constitutional Court is
final and binding. However, it is also important to note that currently the competence to
decide on appeals is limited on the object, time and its proceeding. Currently, Algeria has
already prepared a preliminary draft of a constitutional revision in order to accommodate
direct referral to the council by the parliamentary minority, who may challenge a law
provision deemed unconstitutional. Also, the constitutional council may allow defendants

to appeal to the Council, when appropriate.

Mr. Jeyhun Garajayev from Azerbaijan emphasized on the importance of institutionalizing
the constitutional complaint to the constitutional court, the development of Azerbaijan
Constitutional Court, and the problem of the mechanism of Constitutional Court in the
protection of human rights and freedom. The development of the Azerbaijan constitution
can be divided into 4 stages: (1) the rise of the idea of limiting absolute power at the end of
the 1st World War; (2) The leveling up of social rights during the period between 1st and
2nd World War; (3) the collapse of colonial system after the 2nd World War until 1980; and
(4) The adoption of independent constitutions by all post-Soviet countries following the
collapse of USSR. In this regard, global constitutionalism is understood as a political and
legal phenomenon in restricting the power of the government that is built on the protection
of human rights to guarantee the liberty of its citizens. Since the main task of constitutional
review is to protect the constitution, constitutional justice has to be implemented through
an effective mechanism that guarantees both the constitution and the individual liberty. In
this case, the decision on which individual has the ability to file Constitutional complaint is
important. In Azerbaijan the amendment of Constitution in 1995 was important in building
an effective legal protection, followed by the adoption of Law on Constitutional Court in
1997. However, the law does not contain procedures for complaint by citizens until 2003,
including the Ombudsman rights in Constitutional Court, legal entities and, municipalities.
This represents the growth of constitutional justice in Azerbaijan. The goal is to seek
constitutional justice. The main problem of this is limiting the complaint to only concrete
constitutional cases. It should be noted that the Constitutional Court does not consider
the factual circumstances and does not assess the evidence. The task of the Constitutional
Court is a single interpretation of the nature and content of the constitutional right. In this
part, Constitutional Court of Azerbaijan closely cooperates with the Venice Commission.
The Constitutional Court has the task of preserve legality of the constitution. There are
also some technical requirements imposed on constitutional complaints such as deadlines,
complaint form, stamp duty, the language and so on. All these criteria are important to
consider when establishing a legislative framework filing constitutional complaint with the

Constitutional Courts to ensure the harmony between the regulation and the practice of the
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law and to quickly identify the problem. In conclusion, the speaker stressed the importance

of granting the right of constitutional courts to deal with constitutional complaint.

Second Session

5. The Panelists for the second session of the second day of the symposium under the subtopic
“Comparative Perspectives on Constitutional Complaint” were Mrs. Anar Zhailganova,
Judge of the Constitutional Council of the Republic of Kazakhstan and Mr. Deolindo dos
Santos, Judge Counselor of the Court of Appeal of Timor Leste.

6. Ms. Anar Zhailganova, Member of the Constitutional Council of the Republic of
Kazakhstan, explained that pursuant to the Constitution of the Republic of Kazakhstan
constitutional supervision is carried out by a specially established non juridical state body,
the Constitutional Council of the Republic of Kazakhstan. The powers of the Constitutional
Council are, among others to 1) decide on the correctness of conducting the elections of
the President of the Republic, deputies of the Parliament, and conducting an all-nation
referendum, in case of dispute; ii) consider laws adopted by Parliament with respect to their
compliance with the Constitution of the Republic before they are signed by the President;
ii1) consider the decisions adopted by the Parliament and its Chambers to their compliance
with the Constitution of the Republic; iv) consider international treaties of the Republic
with respect to their compliance with the Constitution of the Republic; officially interpret
the standards of the constitution. Furthermore the Constitutional Council’s powers, its
status, mandatory power of decisions, interplay with legislative, executive and judicial
branches allows for rights and freedoms to be safeguarded. In Kazakhstan, a one hundred
definite steps program is the next stage in enhancing and promoting human rights and
freedoms. In conclusion, the panelist stated that analyzing constitutional supervision of
states demonstrates that a state chooses its own route to constitutional development and
that human rights mechanisms depend on traditions, world-view, and the level of legal

consciousness of citizens.

7. On his comment to the speakers, Judge Counselor Deolindo dos Santos of the Supreme
Court of Justice of Timor Leste started by giving brief presentation on the structure,
functions and authority of the Supreme Court of Justice. He explained that there is no
constitutional court within the Timor Leste’s judicial system. Nevertheless, the Supreme
Court of Justice has the authority and maintains the power to conduct judicial review on the
constitutionality of laws or acts of organs of state. An interesting feature of Timor Leste’s

Constitution is the authority it grants the Supreme Court of Justice to verify and rule cases
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regarding unconstitutionality by omission. The Supreme Court can adjudicate appeals
only against the following types of decisions: decision that overrules the application of
a particular rule on the grounds of unconstitutionality and decisions on a particular rule

which is deemed constitutional but was challenged during court proceedings.

Question and Answers Session

8. During the questions and answers session, participants raised, among others, the following
points:
a. Limited access to constitutional complaint.
b. Therole of constitutional courts in relation to the sharing of power with other branches
of government, namely the legislative branch.
The role of NHRI in advancing constitutional complaints.
d. Negligence or inaction by state organizations as violation of constitutional rights.
e. The relation between the jurisdiction of the European Human Rights Court and
Turkey’s Constitutional Court.
f.  The difference in definition between constitutional complaint and judicial review.
g. Constitutional courts’ roles in addressing the deprivation of the rights of the people
particularly with regards to access to environment and exploitation of natural resources.
h. Guarantee and process of the execution of constitutional court decisions or ruling.
Closing
9. In closing, the moderator stated that a key function that is performed by almost all
constitutional courts is the protection of fundamental rights of every individual.
10. Also, constitutional complaint, aside from being a specific mechanism, can also be

understood in a broader spectrum together with other means of protecting people’s rights

such as judicial review and the resolution of general election disputes.
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Problems and Challenges in Dealing with Constitutional Complaint Cases

First Session

11.

12.

13.

The second session of the second day of the symposium under the subtopic “Problems and
Challenges in Dealing with Constitutional Complaint Cases” was moderated by Dr. Zainul
Daulay, S.H., M.H., Dean of the Law Faculty of Andalas University. The speakers for the
first session were Mr. Mikhail Kleandrov, Judge of the Constitutional Court of the Russian
Federation and Mr. Mukambet Kasymaliev, President of the Constitutional Chamber of the

Kyrgyz Republic.

Mr. Mikhail Kleandrov, Judge of the Constitutional Court of the Russian Federation
began his presentation by mentioning the problems and challenges in the experience of
the Russian constitutional court. He stated that the individual right to launch a complaint
as a citizen of the Russian Federation on the violation of fundamental rights is a right that
is considered the very foundation of the Court. The Federal Constitutional Law of 21 July
1994 No. 1-FKZ “On the Constitutional Court of the Russian Federation”, contains, in
particular Chapter XII named “Consideration of cases on the constitutionality of laws upon
complaints on violation of constitutional rights and freedoms of citizens” stipulating that
citizens of the Russian Federation, foreign citizens, as well as persons without citizenship
and other subjects of the law can make complaints to the Constitutional Court if there
is a violation of their constitutional rights and freedoms. The problems and challenges
faced by the constitutional court of the Russian in federation are 1) the existence of a
great number of cases being directed to the constitutional court though many are declared
inadmissible for constitutional complaint as they did not touch on the constitutionality
aspects, 2) the overlapping of jurisdiction between the federal constitutional court and
the constitutional and statutory courts of each constituent entity (16 constituent courts) of
the Russian Federation since each has its own legal basis of organization and procedural
activity and 3) the existence of certain peculiarities concerning the constitutional justice

procedure, particularly for submitting a claim and contesting specific types of legal acts.

The President of the Constitutional Chamber of Kyrgyzstan stated that based on its
constitutional law, every person has the right to challenge the constitutionality of law or
other normative laws when it is believed that certain acts have violated the rights and
freedom of the people. In doing so, the legislation allows every citizen to submit direct
appeal to the Constitutional Chamber on matters directly affecting their constitutional

rights. However, the Chamber also faces problems with regard to the proper submission
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of a complaint by its citizens in which from statistical data, 51.06% of the applications
received were invalid. This is due to the lack of substance within their application to
address the uncertainty of certain legislations or constitutions. It is important to note that
an application shall consist of claim or evidence supporting their claims and opinion of
the applicant on the questioned legal substance. Moreover, the large number of invalid
complaints can be due to lack of legal knowledge among citizens, shortage of experts,
lack of comprehensive training systems of qualified lawyers and attorneys, as well as
legal education for the people. Therefore, the Constitutional Chamber has developed and
implemented a system of electronic appeal of citizens; regularly conduct training seminars,
and organising summer schools on constitutionalism for various actors and societies;
transparent, open and accessible information of the Chamber’s activities; and provisions
of information regarding procedures and requirements for application submission. This
serves as the effort to eradicate difficulties within the process of submitting constitutional

complaint.

Second Session

14. The Panelists for the second session of the second day of the symposium under the subtopic

15.

“Problems and Challenges in Dealing with Constitutional Complaint Cases” were Mrs.
Hla Myo New, Member of the Constitutional Tribunal of the Republic Union of Myanmar
and Mr. Khalil Rahman Motawakkel, Secretary General of the ICOIC of Afghanistan.

The first panelist from Myanmar, Mrs. Hla Myo New, briefed on the development of
Constitutional Court of Myanmar. The Court was very new, established on March 2011.
The Constitutional Court of is authorized to examine the Constitution as well as to check
on the constitutionality of a law. However, the right to appeal to the Constitutional Court
of Myanmar is limited to the functions of the Head of General Election Commission and
Regional Representative of Myanmar, as written in the Constitution. The Constitutional
Court has the right to determine the constitutionality of government institutions but not
individuals. Thus, the authority does not cover constitutional complaint. However, in case
of questions of individual rights violation to the Constitution, an individual might appeal
to the Supreme Court. And if the case raises questions regarding the Constitution, the case
might be referred to the Constitutional Court. In the application of constitutional justice, this
principle may be applied except in the case of emergency or insurgency. The authority may
be transferred to the Constitutional Court only if the case has been introduced in every legal
procedure available. Based on the Law, the Constitutional Court is the last resort for any

individual case related to the violation of its fundamental rights and freedoms. This also is
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only limited to the rights included within the Constitution. Myanmar continuously upholds
the principle of constitution and protection of fundamental rights. To this end, Myanmar is

eager to learn from the experience of other countries to develop its constitutional system.

16. The panelist from Afghanistan, Mr. Khalil Rahman Motawakkel began with the challenges
faced by the constitutional complaint mechanism in Afghanistan. The first is the strain
on power relations between the sovereign court and the constitutional court due to the
contradictory stipulation of the constitution, and hence amendment is deemed necessary.
The second is concerning public perception as the people see the constitutional courts
and judiciary as corrupt institutions and hence the public prefer informal justice systems
and institutions and as such, Afghanistan needs to restore public trust especially as a post-
conflict country and find a synergy between restorative and constitutional justice. The third
is cultural and political and thus, Afghanistan needs to first develop condusive cultural and

political environment.
Question and Answer Session

17. During the questions and answers session, participants raised, among others, the following

points:

a. The role of constitutional courts in dealing with existence of provisions and laws that

prohibit religious practices.
b. The right to be recognized as a citizen and the problems of statelessness.

c. The relation between constitutional courts at the federal, regional and local levels.
Closing

18. The Moderator concluded that the presence of constitutional complaint is required to
ensure the protection of individual rights and freedoms. However, the implementation of

constitutional justice has many differences among countries.

19. He further reiterated that there are several steps that can be taken to strengthen the
implementation of constitutional justice, such as: (1) strengthening citizens’ trust, (2)
increasing the transparency of constitutional process, and (3) fostering dialogue between
the citizens and the legal institutions.

Jakarta, 15— 16" August 2015
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OVERCOMING CONSTITUTIONAL OBSTACLES IN
DEALING WITH CONSTITUTIONAL COMPLAINT ISSUES:
Indonesia’s experience”

I D.G. Palguna™

A Brief Historical Background

The competence to decide cases on constitutional complaint is not included in the
jurisdiction of Indonesia’s Constitutional Court, the restrictions of which stipulated in Article
24C paragraph (1) and (2) of the Indonesian Constitution (known as the 1945 Constitution or
UUD 1945 — as it is commonly abbreviated in Bahasa Indonesia, the Indonesian language).
Historically speaking, constitutional complaint was not an issue intensely and thoroughly
discussed during the amendment process of the Indonesian Constitution. Indeed, while they
unanimously agreed to — to adopt the establishment of a constitutional court at the time of the
amendment, not one of the 11 factions comprising the People’s Consultative Assembly (or the
Majelis Permusyawaratan Rakyat, MPR), who had the constitutional power to amend the UUD
1945, through their representatives in PAH I MPR’s working body', expressly suggested to give

the proposed court the competence of deciding cases on constitutional complaint.

The initial idea for adopting the establishment of a constitutional court was almost entirely
based on the consideration that, in the future, there would be no law inconsistent with or
contrary to the Constitution (the UUD 1945) — something that was deemed to be common

practice during the decades-long reign of the New Order regime. The only faction that even

*
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so much implied a proposal to grant the Constitutional Court the competence to decide cases
on “constitutional complaint” was the Indonesian Democratic Party of Struggle (PDIP). As a
part of its concluding statement in the PAH I’s 41th plenary session, PDIP proposed that the
constitutional court should also be given the competence to adjudicate “Constitution-based
lawsuits” (gugatan berdasarkan Undang-Undang Dasar) along with other competences, such
as to review the constitutionality of law as well as all subordinate regulations, to give the
ruling on the dissolution of a political party, to decide disputes between the central and local
governments, etc.” By “Constitution-based lawsuit”, PDIP meant a concrete case initiated by an
individual citizen with an allegation that there has been some violation of constitutional right(s)
given by the Constitution.’ There was, unfortunately, neither further discussion nor any follow

up concerning the issue.

Indeed, a session was also held by PAH I during the deliberation of UUD 1945°s amendment,
when drafting articles concerning the jurisdiction of the Indonesia’s Constitutional Court,
in which PAH I invited justices from Germany, South Korea, Thailand, and South Africa —
counties whose constitutional courts had the power to decide cases on constitutional complaint
— for a brain storming discussion. During the session, there were hours of sharing experience
and interesting discussion among the invited justices and members of PAH I but, again, there
no further follow up deliberation concerning the issue in the remaining sessions of PAH I even
until it completed its task in 2002.

Examination of PAH I’s records during the deliberation of UUD 1945°s amendment shows
no clear and “official” explanation for why the issue of constitutional complaint failed to
materialize. However, according to Jakob Tobing, then chairman of PAH I, there were two main
reasons. Firstly, there was a fear of unmanageable case-load if the proposed constitutional court
was also empowered with competence to decide cases of constitutional complaints. Secondly,
because it was a brand-new mechanism, there was concern that the introduction of such a
new mechanism might trigger a potential overlapping with other courts within the general
jurisdiction.* In short, the final draft concerning the jurisdiction of the Constitutional Court,
which was unanimously agreed upon by the MPR’s plenary session, was that which is now
stipulated in Article 24C paragraphs (1) and (2) of UUD 1945 stating that the Constitutional
Court, whose verdict shall be final and binding, shall have the competence to decide cases
on the review of the constitutionality of laws, disputes concerning authorities among state

institutions whose authorities are given by the Constitution, dissolution of political parties,

2 For further details, see Sekretariat Jenderal MPR RI, “Risalah Rapat ke-41 Panitia Ad Hoc | Badan Pekerja MPR 20007,
Thursday, June 8, 2000, pp. 24-25.

8 Interview with Jakob Tobing in the sideline of a national seminar on constitutional complaint jointly organized by the Indone-
sia’s Constitutional Court and the Faculty of Law, Udayana University, held in Denpasar, December 12, 2009. Jakob Tobing
was also a representative from PDIP faction in the MPR during the process of UUD 1945 amendment.

4 Ibid.
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disputes concerning the result of general elections, and shall be obliged to give decision on a
House’s opinion that the President and/or Vice President has allegedly committed crime(s) as
described in the Constitution and/or they are no longer meet the requirements to be President

and/or Vice President.

Recent Developments

Having no constitutional power to adjudicate cases on constitutional complaint does not
necessarily mean that there are no such cases brought before Indonesia’s Constitutional Court.
On the contrary, even since its very existence, there were dozens of individual citizens who
sought the Court’s rulings on cases which were substantially ‘constitutional complaints’ in
nature. Those cases were brought before the Court, mostly, in the forms of judicial review. Such
attempts were understandable because according to the law of procedure applied for judicial
review, which has been in force since the establishment of the Court, an individual citizen is
admitted to have a standing before the Court to directly challenge a law which is considered to

have infringed the citizen’s constitutional right(s).

Article 51 paragraph (1) of Law on Constitutional Court states that parties who have standing
to submit a petition for judicial review of a law shall be those who deem their constitutional
right(s) and/or authority(s) to has have been infringed upon by an enforced law, i.e. (1) individual
citizen of Indonesia (including a group of Indonesian citizens who have interests in common),
(2) communities practicing traditional law in so far as it remains in existence and in conformity
with social development and the principle of the Unitary State of the Republic of Indonesia, and
recognized by laws, (3) legal entities (private or public), and (4) state institutions. Hence, when
an individual citizen deems that his or her constitutional right(s) has been violated by some
public official’s act (or omission), the individual citizen then submits a petition for judicial
review against some provision of a particular law — arguing that the provision in question is
the legal basis of such act (or omission). Accordingly, the petitioner then asks the Court to
hand down a ruling stating that the provision in question is unconstitutional and has no legally

binding power.

For instance, in 2003, a citizen named Main bin Rinan and friends submitted a petition
before the Court asking for the annulment of ruling in a Supreme Court’s case review that they
deemed had violated their constitutional rights. At the same time, the petitioners also asked
the Court to rule that Article 67 of Law Number 14, 1985 on Supreme Court, which gives
the Supreme Court authority to review a case, was unconstitutional. The Court ruled that the
petition was inadmissible because it was beyond its jurisdiction to review a Supreme Court

verdict.’

5 See the Constitutional Court verdict Number 16/PUU-1/2003.
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In 2004, another petition was submitted by a man named Raden Prabowo who claimed
that there were several court verdicts that were inconsistent one another so as to cause violation
to his constitutional rights. Substantially, it was clear that the petitioner wanted the Court to
hand down its verdict ruling that those inconsistent court verdicts should be declared null and
void. It turned out, however, that the petitioner claimed these inconsistencies were caused by
Article 16 of Law Number 4, 2004, on Judicial Power. The Court ruled that the inconsistent
court rulings referred to by the petitioner had no relation with the constitutionality of Article
16 of Law Number 4, 2004, which was the legal basis of the court in question to adjudicate
cases. Meanwhile, as to issue on the inconsistent court verdicts itself, it was deemed beyond the
competence of the Court. The Court thus declared the case inadmissible.°

There were also petitions against the Government decision concerning the implementation
of a haj quota,’ the replacement in use of the term “Tionghoa” with “Cina” to refer to Indonesian
citizens of Chinese descent by Kabinet Ampera Circular Number SE.06/Pres.Kab/6/1967, dated
June 28, 1967, the bail-out of a bank through Government Regulation in lieu of Law Number
4, 2008,” and many others. With all these instances, it is clear that the competence of the Court

to adjudicate cases on constitutional complaint has become an urgent and undeniable need.

In Search of a Way Out

Taking into account the previous description, question arises: apart from amending the
UUD 1945 (again), especially Article 24C paragraphs (1) and (2) which regulate the jurisdiction
of the Court, is there any legally suitable way to deal with the issue of constitutional complaint?
Searching for way out through the amendment of UUD 1945 is here set aside because, as far
as the current socio-political condition of Indonesia is concerned, such a way out is unlikely to
meet the urgent need to deal with the issue. Article 37 of UUD 1945, concerning procedures for

amending the Constitution, says:

(1) Aproposal for amendment to the articles of the Constitution can be set out in an agenda for
a session of the People’s Consultative Assembly if submitted by at least 1/3 of the sum of

the members of the People’s Consultative Assembly.
(2) Every proposal to amend articles of the Constitution shall be submitted in writing and
clearly indicate the part proposed for amendment and the reason thereof.

(3) In order to amend articles of the Constitution, a session of the People’s Consultative
Assembly shall be attended by at least 2/3 of the sum of the members of the People’s
Consultative Assembly.

See the Constitutional Court verdict Number 61/PUU-11/2004.

See the Constitutional Court verdict Number 51/PUU-VI111/2010.
See the Constitutional Court verdict Number 24/PUU-VI111/2010.
See the Constitutional Court verdict Number 145/PUU-VI1/2009.

© ® N o
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(4) The resolution to amend articles of the Constitution shall be conducted by the approval of

at least fifty percent plus one of the whole members of the People’s Consultative Assembly.

)

It is clear enough that, in the long run, constitutional amendment is indeed the best and,
of course, the most constitutional way to solve the issue on constitutional complaint. But, as
UUD 1945’s Article 37 shows, such a solution is procedurally complicated — not to mention
that, considering the current atmosphere, it seems to be a politically hard-won “battle”. Hence,

a more modest — but legally acceptable — alternative must be found.

From a theoretical perspective, there are two possible alternatives. The first alternative is
by way of legislative interpretation and the second is through judicial interpretation. Legislative
interpretation means that the legislature makes a formal interpretation of a certain provision of
the Law on Constitutional Court (i.e. Law Number 24, 2003 as amended by Law Number 8,
2011 — hereinafter referred to as LCC) in such a way so as to cover the Court’s competence to
decide cases on constitutional complaint. LCC is the implementation of Article 24C of the UUD
1945 that regulates the Constitutional Court.

To be more concrete, since Article 24C paragraph (1) of UUD 1945 gives no explanation
on the meaning or scope concerning the competence of the Court to “review laws against the
Constitution”, then it is legally acceptable if the legislature, when amending the LCC, gives
a formal interpretation by including constitutional complaint into the scope covered by the
phrase “review laws against the Constitution”. The theoretical basis of such an (extended)
interpretation can be explained, in short, as follows: both judicial review and constitutional
complaint are derived from the same idea that is constitutional review. The difference is
that while judicial review deals with issues concerning the constitutionality of legal norms,
constitutional complaint deals with issues concerning the constitutionality of acts or omissions
(of'state or public officials). The two mechanisms lead to the same direction that is the protection
of citizens’ constitutional rights, which is considered to be one of the inherent conditions

constituting a constitutional democratic state.

Meanwhile, the second alternative, the judicial interpretation, refers to the role of the
judiciary, i.e. the Constitutional Court. As far as Indonesia’s Constitutional Court is concerned,
this alternative has, partly and limitedly, been practiced for years. There have been many rulings
of the Court that declared that some provisions of a law (or parts of it) were conditionally
constitutional or conditionally unconstitutional, should the provisions of law in question
be interpreted in such a way by certain state or public officials so as to caused violations
to citizen’s constitutional right(s) in concrete cases. But it is important to note that dealing

with constitutional complaint cases through judicial interpretation is very limiting. Firstly,
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this approach can be used only for cases where the citizen’s constitutional rights violation
or infringement by certain state or public official’s acts (or omissions) involve a legal norm
that has been mistakenly understood or interpreted by the state or public official in question.
Secondly, the Court’s ruling is not directed at the constitutionality or unconstitutionality of
the state or public official’s act (or omission) in question but, instead, at a certain legal norm
by stating that if the norm is interpreted in a certain way in a certain condition then the law is

unconstitutional (or constitutional).

In other words, the second alternative cannot incorporate all kind of complaints and cannot
directly solve the essence of a complaint itself but only its cause, i.e. a norm of a particular law
that has been misunderstood or misinterpreted by a certain state or public official. Accordingly,
preference should be given to the first alternative. While the latter can be considered and applied

as a subsidiary or an additional option.

Jakarta, August 15, 2015
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The Constitutional Complaint In Mongolia And
Some Cases Of The Constitutional Court Of Mongolia

Dear President of the Constitutional Court of Indonesia,
Dear Presidents and judges,
Esteemed guests,

First of all, on behalf of the Constitutional Court of Mongolia, I would like to extend my

heartfelt congratulations to the Constitutional Court of Indonesia for 12 years of its anniversary.

I would like to also express my deepest appreciations to the Constitutional Court of
Indonesia for hosting this symposium on the very important topic of constitutional complaint

and to all the speakers and esteemed guests.

Today I have prepared to speak about the special characters of the constitutional complaint
in Mongolia and about some new cases which have been decided in the Constitutional Court of

Mongolia.

The main mission of the rule of law is to ensure that all individuals, state and authorities
respect the human rights and fundamental freedoms in the social and legal environment. This
mission will not be completed by only declaring to protect them in the Constitution. However, it
will be better satisfied by creating an independent constitutional review mechanism. Otherwise,
the Constitution will be mere written norms and cannot fully serve its duty of an authentic

protection of human rights.



The Constitutional Court of Mongolia

Following the historical transition of Mongolia to democracy, in 1992, the country adopted
its new Democratic Constitution which enshrined contemporary, universally accepted human

rights norms and constituted the basis for the rule of law and democratic state structure.

This Constitution also established the Constitutional Court of Mongolia with a purpose of
reviewing the constitutionality of actions and decisions of the authorities which exercise the
branches of powers and to limit their powers in order to ensure the constitutional rights of the

citizens.

The Article 64 of the Constitution of Mongolia states that “The Constitutional Court
shall be an organ exercising supreme supervision over the implementation of the Constitution,
making judgment on the violation of its provisions and resolving constitutional disputes. It shall
be the guarantee for the strict observance of the Constitution.” It is also stipulated in the Article
8.1 of the Law on the Constitutional Court of Mongolia that “The Constitutional Court shall
exercise its supreme supervision over the implementation of the Constitution through rendering
conclusions on the disputes specified in this Article and through settling disputes specified in

the second clause of this Article.”

According to the Constitution and the Law on the Constitutional Court of Mongolia, the
Constitutional Court of Mongolia has jurisdiction over constitutionality of decisions made by
the Parliament, President and Government and the General Electoral Committee of Mongolia,
particularly, statutes, treaties and other legal acts adopted by the Parliament, presidential decrees,
resolutions adopted by the Government and decisions made by the General Electoral committee
regarding referendum and parliamentary or presidential election. It is given exclusive power to
invalidate abovementioned acts if they are found to be breaching the Constitution of Mongolia.
It also has a competence to establish and submit to the Parliament conclusions about whether
there is a reason for impeachment of the high ranking state officials, namely, the President, the
Chairman and members of the Parliament, the Prime Minister, the members of the Government,
the Chief Justice of the Supreme Court and the Prosecutor General on grounds of violation of

the Constitution and other laws by their actions, decisions or conduct.

Jurisdictions of general and special court and as well as the jurisdiction of the Constitutional
Courts in some countries are determined in the law by general content of the legal disputes.
But in case of Mongolia, the jurisdiction of the Constitutional Court is strictly determined as
a definite list in the Constitution and other laws. This regulation amounts to the restriction
of the expansion of its jurisdiction, furthermore the perfect implementation of constitutional
complaint mechanism. Given that the powers of the Constitutional Court are strictly determined

by the Constitution, currently there isn’t any possible way to expand the jurisdiction of the

154 PROCEEDING
INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT



The Constitutional Court of Mongolia

Constitutional Court by improving the organic law on the Constitutional Court and the its

procedure law. This challenge can be resolved only by amending the Constitution.

The Constitutional Court must examine and settle constitutional disputes at the request of
the Parliament, the President, the Prime Minister, the Supreme Court and the Prosecutor General.
The Constitutional Court has discretion on whether to initiate constitutional proceedings on the
basis of claims it received from citizens. In countries where constitutional review is exercised
by constitutional courts, the natural persons are mainly not entitled to submit a claim to the
Constitutional Court unless his/her right is personally and immediately infringed, but in the
case of Mongolia, there is no such limitation. The broad right of the citizens to apply for a
constitutional review for all issues which fall under the Constitutional Court’s jurisdiction is the

distinctive attribute of the Constitutional Court of Mongolia.

The claims made by citizens to the Constitutional Court of Mongolia can be classified into
2 types. If a citizen considers that his/her legitimate interests and individual rights are violated
personally, he/she may file a complaint to the Constitutional court. In other side, citizens can
also submit a claim to the Constitutional Court with a purpose of protecting public and state
interests about issues related to the state authority even he/she is not directly and genuinely
affected by relevant actions and decisions of that authority. Furthermore, foreign nationals
and stateless persons officially residing in Mongolia are also entitled to this right equally as

Mongolian citizens.

Since the establishment of the Constitutional Court of Mongolia in 1992, the public’s
knowledge about the Constitutional Court of Mongolia has been constantly improving and the

amount of the claims for constitutional review has been gradually increasing.

Between 1992 to the end of 2014, the Constitutional Court of Mongolia has received
and deliberated around 2000 claims. In the first years of its operation, it received about 20
claims annually, but today this number has increased to 2 to 3 complaints every day. It is also
observed that the quality of the constitutional claims has improved in terms of reasoning and

profoundness of the legal argument.

If we analyze the contents of the claims submitted to the Constitutional Court of Mongolia
in this period, 50-60 percent is related to constitutionality of laws and other decisions adopted
by the Parliament; 10-20 percent is related to the constitutionality of decisions by the President,
the Government and the General Electoral Committee; and 15-20 percent is related to the
impeachment of high ranking state officials namely, the President, the Chairman and members
ofthe Parliament, the Prime Minister, members of the Government, Chief Justice of the Supreme

court and the General Prosecutor.
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It has to be mentioned that only 10 percent of all claims made to the Constitutional Court
have passed the preliminary screening stage and transferred to the Constitutional Court’s oral
hearing. For the rest of the claims, the Constitutional Court considered that they were not
admissible because the issue did not possess the character of constitutional dispute or they fell
under the jurisdiction of other authorities rather than the Constitutional Court. In such cases,
the member of the Constitutional Court /judge/ issues a formal decision about refusing to start
a constitutional proceeding /in 45 percent of the cases/ or decides to transfer the application to

the relevant authorities for appropriate recourse /in 30 percent of the cases/ respectively.

In the last 23 years, the Constitutional Court of Mongolia adopted around 140 decisions
which determined breaches of the Constitution. Specifically, 71 provisions of 35 different
articles of the Constitution have been found to be breached. To be more clear, Article 16 /about
human rights and fundamental freedoms/ of the Constitution have been breached 40 times and
the Article 14 /about the equality/ have been breached for 20 times, so one can possibly make a

conclusion that these are the most commonly breached provisions of the Constitution.

Now I would like to proceed to some latest cases of the Constitutional Court of Mongolia

which contributed to the protection of human rights in our country.

The first decision was made in 2014 after deliberation of the complaint by a Mongolian
citizen, whose constitutional rights have been personally affected by a provision of the Criminal

procedure Code of Mongolia.

Article 334.4 of Criminal Procedure Code regulated that in case the accused, victim or
the acquitted considers that the first instance court breached the Criminal procedure code or
misapplied the Criminal code when deciding the guilt of the accused or the sentence, they
should appeal to the higher court only through their attorney, it means not by themselves. The
claimant personally had been convicted of a serious crime by the first instance court and he
could not appeal because of his lack of means to pay for a legal counsel who raised the service
fee by unexpected amount just before the expiry of the time for appeal. He could not appeal by
himself because of the relevant regulation and the trial court decision became final.

The Constitutional Court of Mongolia established that the statement in the provision of the
Criminal Procedure Code which said “the accused, the victim and the acquitted ... shall appeal
only through their attorney” was unconstitutional because it violated the universally accepted
fair trial rights such as the right to defend oneself, right to appeal and the right to have access to
a court. This statement was repealed since January 15" of the 2015.
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Next case was started upon the claim made by a citizen who sought a constitutional review
of a statute on behalf of the public interests. He challenged the constitutionality of the new
Law on Establishment of the courts which was adopted by the Parliament of Mongolia in
January 2014. According to the previous law until 2014, there were general courts for each
major administrative units of Mongolia which had jurisdiction over civil and criminal matters
in that area. But the new law established one civil court and one criminal court for every three
districts or provinces. The claimant reasoned in his argument that the new law infringed the
fundamental rights of the citizens to have access to courts by reducing the number of courts
seriously. The defendant, Parliament of Mongolia argued that the new regulation was intended
to cut unnecessary costs of court administration and to increase the competence of the courts by

specializing in civil or criminal matters.

According to the Article 48.1 of the Constitution of Mongolia the judicial system of
Mongolia shall consist of the Supreme Court, province and capital city courts, soum, intersoum
and district courts. /Soum is the smaller administrative unit within the provinces./ The main
issue at question was the interpretation of the statement “district court”. After studying the
minutes of session of the People’s Great Assembly of Mongolia which adopted the Constitution
in 1992, the Constitutional Court found out that the lawmakers used the term “district court”
as a separate court in each district in order to facilitate the access to courts and avoid the

establishment of circuit courts.

The Constitutional Court of Mongolia decided that the new law on the Establishment of
courts was unconstitutional because it clearly went against the structure of the judicial system
determined by the Constitution. Besides approving the arguments of the claimant, the Court
also established that the new law infringed the right to appeal, right to be present during trial
and right to have legal counsel because the distance to the courts was extremely increased for
some citizens in the isolated regions of Mongolia and made it very difficult for them to have
access to courts and legal services. The increased work overload of the courts also infringed
citizen’s right to have trial within reasonable time. The Law on the establishment of Courts
became invalid since the July 1% of the 2015, about 6 months after the final decision of the

Constitutional Court.

But the Parliament of Mongolia adopted another Law on establishment of courts in June 19™,
2015 which seemingly complied with the Constitutional terms but repeated the unconstitutional
content of the previous law. Because they only made some minor changes by including the
word “district” in the name of the courts and but there wasn’t real difference regarding the

location and other factors.
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I must note that this case is a very complex one and today I tried to simplify it as much as
possible for your consideration.

Today, it is globally accepted that the Constitutional Courts or similar institutions are
the essential form of guarantee for protection of human rights and fundamental freedoms in
democratic societies. I firmly believe that, we, the Judges of the Constitutional Courts and
equivalent institutions will honorably keep this public trust and continue contributing to the
promotion of human rights protection in the world.

Thank you very much for your attention.
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and the International Symposium
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President of Constitutional Courts and Heads of Equivalent Institutions of the Asian

Region,
Honorable Delegates,

Ladies and Gentlemen

On behalf of the Constitutional Court of Thailand, I would like to express my sincere
gratitude to the Constitutional Court of Indonesia for extending to myself and Justices of
the Constitutional Court of Thailand invitations to attend the Board of Members Meeting of
the Association of Asian Constitutional Courts and Equivalent Institutions (AACC) and this
international symposium, which also marks the 12" Anniversary of the Constitutional Court

of the Republic of Indonesia. I am deeply appreciative of the generosity bestowed upon us,
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and in particular, an opportunity to attend the National Ceremony in commemorating the
Independence Day of the Republic of Indonesia on August 17" 2015, at the Presidential

Palace in Jakarta.

President of Constitutional Courts and Heads of Equivalent Institutions of the Asian

Region,
Honorable Delegates,

Ladies and Gentlemen

I would like to begin with a discussion on the topic of this meeting, that is, the
constitutional complaint as an essential instrument for protection of the fundamental rights
of the people. I intend to do so by referring to the Constitution of the Kingdom of Thailand
2007, a document of great significance and relevance to the protection of rights and
liberties by direct action of the people, also known as, the rights of filing the constitutional
complaints through the Constitutional Court. Even if the 2007 Constitution had been
repealed, section 45 of the interim Constitution 2014 provided for and establishment of the
jurisdiction of the Constitution Court to review provisions of laws from being contrary to or
inconsistent with the Constitution. In addition to the constitutionality review of laws, the
Constitutional Court remains the last resource for protecting the fundamental rights of the
people. Today presentation is comprised of three main sections namely a brief introduction
and conceptual frameworks of constitutional complaints, requirements and conditions in
exercising individual right to file an application with the Thai Constitutional Court and

lastly a conclusion.

For the first section of my presentation, I wish to address the brief introduction and
conceptual frameworks on the issue of constitutional complaints in the Thai legal system.
The 2007 Constitution was the first Constitution allowing the ordinary people to file a direct
application for a Constitutional Court’s ruling on the grounds that their fundamental rights
and liberties recognized by the Constitution have been violated, known as, “the constitutional
complaints.” These constitutional complaints are one of the essential legal instruments to help
protecting and safeguarding rights and liberties of individuals. Such constitutional complaints

arise from the two principles, as follows:

The first principle is a direct applicability of all exercisers of state powers for protection
of rights and liberties. This primary principle enables the people to assert the right to file an

action directly in the Constitutional Court. In other words, prior to invoking an argument on
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any act of state agencies which constitutes an infringement of constitutionally guaranteed rights
and liberties of the people, the provisions of Constitution shall stipulate that such state agencies

must be bound by fundamental rights and liberties of the people.

The second principle is the right to seek judicial relief for violation of individual rights
and liberties. The judicial relief proceeding is vital and requires adherence to the democratic
sovereignty and the rule of law. This means that any ordinary people whose rights or liberties
recognized by the Constitution are violated have the right to file a constitutional complaint
to the Court. This is because an exercise of state agencies or state officials’ powers raises

constitutionality issue as it is contrary to or inconsistent with the Constitution.

It is thus said that the constitutional complaints as a specific legal mechanism for
protection of fundamental rights and liberties had been enshrined in the 2007 Constitution

by way of the two following reasons:

The first reason was that the 2007 Constitution provided protection and binding effect
on all exercises of state powers. This was found in section 27 which stated that “rights
and liberties recognized under this Constitution, expressly or impliedly or by ruling of
the Constitutional Court are protected and directly binding on the National Assembly, the
Council of Ministers, the Courts, including constitutional organs and state agencies in the

enactment of laws, enforcement of laws and interpretation of laws.”

The second reason was that an individual’s right of the constitutional complaint was
considered as a key mechanism for safeguarding rights and liberties as an additional
channel, which was more effective than an establishment of organizations or other state
agencies. Moreover, as a judicial review body, the Constitutional Court has been entrusted
with functions of adjudicating constitutional cases, which must be carried out with due

regard to justice and for the sake of public interests.

For the aforementioned reasons, the constitutional complaints were introduced in respect
of provisions of the law which infringed constitutionally protected rights. This was deemed
as a grant of a direct right to file an action in the Constitutional Court, in particular, it also
reflected a concrete Constitutional Court’s role in the constitutionality review of laws so as

to prevent contrariness or inconsistencies with the Constitution
Next, I would like to discuss further on

requirements and conditions in exercising constitutional complaint petitions to the

Constitutional Court. In practice, limitations for handling of constitutional complaints must
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be applied in order to minimize overburdening cases submitted to the Constitutional Court.
With respect to an increase in access of the people to the Constitutional Court, section 212

of the 2007 Constitution stated three specific admissibility requirements, as follows:

The first requirement was that an applicant must be the person whose rights and
liberties recognized under the Constitution had been violated. The word “person” included
both natural and juristic persons. The applicant could address a case to the Constitutional
Court only for the protection of his/her own fundamental rights, which thereby excluded
the possibility that the complaint could be applied for the protection of others. Additionally,
the applicant must be of the opinion that a provision of law was contrary to or inconsistent
with the Constitution and that there had not yet been a ruling of the Constitutional Court in

relation to such a provision.

The second requirement was that an application must be filed in the Constitutional Court
for a ruling that “a particular provision of law” was contrary to or inconsistent with the
Constitution. This also included that such a provision of law was particularly related to an
infringement of the rights and liberties as prescribed by the Constitution. In essence, the
Constitutional Court has set a precedent that a provision of law must be enacted by the

legislature.

And thirdly, this must be a case where all other remedies had been exhausted. Adhering
to the principle of subsidiary, the constitutional complaint was only admissible if all legal
remedies for protection of the rights and liberties before the regular courts (the Courts of
Justice, the Administrative Courts and the Military Courts), the Ombudsman or the National
Human Rights Commission had fully been exhausted. It was only where individual was not
able to exercise rights through any of those channels that a right to file an application with the

Constitutional Court arose.

From the foregoing presentation, I may summarize that the 2007 Constitution imposed
certain restrictions in exercising the individual’s right of the constitutional complaint, that is,
the provision of laws only referred to the laws that have been enacted by the legislature rather
than extending to executive or judiciary acts. Nonetheless, this constitutional complaint
reflected an important task of the Constitutional Court in ensuring the actual realization
of fundamental rights of the people, and not just by recognition of the black letters of the
constitutional provisions. Likewise, various democratic countries place greater emphasis on
development of the constitutional rights by means of constitutional complaints mechanism.
It could be said that the Constitutional Courts’ roles in fundamental rights protection are

therefore essential to the strengthening of democracy under the rule of law. The Constitutional
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Court of Thailand fully appreciates the significance of and remains committed to this cause,
which in turn would enable the Constitutional Court to perform its duties as the guardian of

the Constitution and the protector of people’s fundamental rights.

Atthe final phrase of proposing the Draft Constitution, the Constitutional Drafting
Committee has prepared this new Draft Constitution with the great substance lying in
promoting and protecting rights and liberties of the people, providing for an exercise
of individual’s right of the constitutional complaints to the Constitutional Court. This
can assure an essence of the Constitutional Court’s role in relation to the protection
of rights and liberties of the people as being recognized by the previous Constitution.

Lastly, I would like to once again thank you all for your attention. Thank you.
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Presentation by Gianni Buquicchio, President of the Venice Commission

“Constitutional Complaint as an Instrument
for Protecting Fundamental Rights of Citizen”

Mpr President of the Constitutional Court,
Honourable Presidents and Judges,

Ladies and Gentlemen,

It is a great pleasure for me to be here in Jakarta today, at this important International
Symposium on the Constitutional Complaint, organised on the occasion of the 12™ anniversary
of the Constitutional Court of the Republic of Indonesia.

Before I broach the topic of the “Constitutional Complaint as an instrument for protecting
the fundamental rights of citizens”, let me briefly introduce you to the work of the Venice
Commission, of which I am the President.



Venice Commission

Venice Commission

The Venice Commission is an independent advisory body of the pan-European organisation

called the Council of Europe.

Its work consists of assisting its member and co-operating states to improve their

constitutions, their legislation and the functioning of their democratic institutions.

Membership in the Venice Commission is not restricted to European states, but extends to
non-European countries, which can become full members. A number of states in Asia, Africa

and in Latin America have indeed done so.

The independence of the members of the Venice Commission is essential to the work that
we carry out, notably when providing tailored advice to states that request it, in the form of

opinions on draft laws.

The members of the Venice Commission provide advice on the basis of our Common
Constitutional Heritage and — to the extent possible — try to take into account legal traditions

and the history of the state concerned.

In order to be able to do so, the Venice Commission has developed a method of dialogue

with its partners.

For the members of the Venice Commission, it is essential not to give advice on the basis

of abstract legal texts, but to discuss the issues raised with all the stakeholders.

This ensures that we obtain a clearer and wider picture of the problem in question — as well

as be able to address the issues raised in a helpful and constructive manner.

The Venice Commission has — from the outset — underlined the importance of exchanging

information and ideas between Constitutional Courts and Courts with equivalent jurisdiction.

World Conference on Constitutional Justice

In order to foster this, the Venice Commission has established co-operation with a number

of regional or language-based groups of constitutional courts:
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in Europe,
in Asia,
in Africa,

in Ibero-America,

in French and Portuguese speaking countries, and, of course, the Association of Asian
Constitutional Courts and Equivalent Institutions which held its Board meeting here in Jakarta

yesterday.

In pursuing its goal of uniting these groups and their members, the Venice Commission has
organised a Congress of “the World Conference on Constitutional Justice” for the first time, in
Cape Town, South Africa in 2009.

This first congress was followed by another in Rio de Janeiro, Brazil in 2011 and a third
Congress in Seoul, Republic of Korea in 2014. The next Congress will take place in September
2017 in Vilnius, the capital of Lithuania.

The World Conference on Constitutional Justice unites regional or language-based groups

of Constitutional Courts and has already 96 member Courts.

The main purpose of the World Conference is to facilitate judicial dialogue between

constitutional judges on a global scale.

We believe that the exchange of information and ideas that takes place between judges
from various parts of the world in the World Conference furthers reflection on arguments, which

promote the basic goals inherent to national constitutions.

Even if these texts often differ substantially, discussion on the underlying constitutional
concepts unites constitutional judges from various parts of the world, committed to promoting

constitutionality in their own country.

A major task of the World Conference is also to support the independence of its member

Courts. This is why, since 2011, each congress deals with this topic.

The World Conference is ready to stand up for its members when they come under undue

pressure from other State powers.

I am therefore proud that many Asian Constitutional Courts, including the Constitutional

Court of Indonesia, are full members of the World Conference.
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The constitutional complaint
Ladies and Gentlemen,

I would now like to talk to you about the importance of the constitutional complaint before

the Constitutional Court or a court with equivalent jurisdiction.

Individual access to the Constitutional Court and, notably, the constitutional complaint is
a topic that is very dear to the Venice Commission, which strongly supports the introduction of

this type of procedure before the Constitutional Courts.
For the protection of human rights, the role of the Constitutional Court is crucial.

States, for the most part, secure the protection of human rights through their constitutions
and, since the Constitutional Court is known as the guarantor of the constitution - protecting
constitutionally guaranteed rights - it is important that this Court be able to carry out its task
effectively.

Introducing full individual access to the Constitutional Court is increasingly recognised as

an essential element of human rights protection on the national level.

In Europe, the effectiveness of this type of access procedure was confirmed by the European
Court of Human Rights’ statistics, which showed that countries which had introduced a full
individual complaints procedure have a lower number of cases before the Strasbourg Court than
those that had not.

This was also confirmed by a Study that the Venice Commission undertook in 2010 on
individual access to constitutional justice, covering the various forms of access in over 50

countries, with the aim of analysing the merits of the various systems that exist.

There is a further difference and aspect to consider in individual access, which affects the
efficiency of individual complaints procedures — notably whether it is a normative constitutional

complaint or a full constitutional complaint.

A ‘normative’ constitutional complaint gives the individual the right to file a complaint
before the Constitutional Court, but only against a breach of his or her fundamental rights based

on the unconstitutionality of a law.

A full constitutional complaint, on the other hand, can be directed against an unconstitutional

judgement of the Supreme Court, even if the applicable law is constitutional.
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However, the Constitutional Court is not a “fourth instance”. It does not deal with the

merits of the case, it only examines its constitutionality.

The full constitutional complaint is, therefore, the most comprehensive individual access
to constitutional justice and, for this reason, the Venice Commission considers it to be the best
means of protecting individual rights.

It is, however, true that opening the doors of the Constitutional Court to full individual

complaints can dramatically increase the caseload of the Court.

But, the Venice Commission is convinced that a balance can be found to ensure individual

access to constitutional justice and at the same time not overburden the Court.

This can be achieved, for instance, by introducing requirements or conditions in order
to filter applications and to ensure that the Court is not overburdened by, notably, abusive or

vexatious complaints.

A full individual complaints procedure is all the more necessary in regions where there is

no regional Human Rights Court, as is the case — regrettably — in Asia.

The creation of such a Court, bringing together like-minded countries to enhance human
rights protection in the region, was supported by the World Conference in its Seoul Communiqué
adopted at its 3™ Congress hosted by the Constitutional Court of the Republic of Korea.

Given the heterogeneity of Asia, the establishment of such a Court cannot be a pan-Asian
effort. Nevertheless, like-minded countries, which are interested in an effective protection of

human rights, like Indonesia and others present here today, could join in such an endeavour.
Ladies and Gentlemen,

I would like to end my presentation by strongly encouraging Indonesia to consider
introducing a full individual complaints procedure to the Constitutional Court in order to ensure

that every effort is made to guarantee constitutional rights in your country.

Thank you for your attention.
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Dear ladies and gentlemen!

First of all, I would like to thank the Constitutional Court of the Republic of Indonesia
for hosting this international symposium at the highest level, and to congratulate with the
12th Anniversary and wish success in their important work of ensuring the supremacy of the

Constitution and protection of human rights and freedoms.

As already stated by the previous speakers, the constitutional complaint as a form of
access to constitutional justice is certainly an efficient and effective tool for the protection of
fundamental human rights and freedom:s.

In this regard, I would like to share with you some experiences of the Constitutional Court

of the Republic of Uzbekistan on this issue.

A great attention in Uzbekistan is paid to the country’s modernization and democratization of
state power and administration, including the democratization of the judicial system. Therefore,
consistent democratization and liberalization of judicial-legal system, aimed at protection of
human rights and provision of rule of the Constitution, were identified as a key priority of the

democratic renewal of the country.

During the years of independence, Uzbekistan has had a new concept of deep reform and
liberalization of the judicial system as an essential component of the formation of the rule of
law. The complex organizational and legal measures aimed at the consistent strengthening of

the judiciary, ensuring the independence and autonomy of the court, its transformation from a
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body of instruments of repression and punitive apparatus in the past into a truly independent

institution of the state, designed to reliably protect and defend human rights and freedoms.

The main objective of the reform — improving the efficiency of the judiciary in protecting
human rights, bringing it to a level that would be consistent with international standards. Thus
was formed the Constitutional Court, the civil courts, criminal courts, and commercial courts.
Reforms to democratize also involve improving the judicial control, aimed at ensuring the
supremacy of the Constitution. Implementation of the constitutional review was determined as

the main task of the Constitutional Court.

The powers of the Constitutional Court established by the Constitution of the Republic of
Uzbekistan and the Law “On the Constitutional Court *.

The Constitutional Court is elected by the President of the Republic of Uzbekistan by
upper house of parliament (the Senate of the Oliy Majlis) consisting of a chairman, deputy
chairman and five members of the Constitutional Court, including the judge of the Republic of

Karakalpakstan. Thus, there are seven judges at the Constitutional Court.

The Constitutional Court considers the cases on the constitutionality of the acts of the
legislative and executive powers, that is, determines the compliance with the Constitution of
the laws of the Republic of Uzbekistan, decisions of the Oliy Majlis, decrees of the President
of the Republic, resolutions of the government and local authorities, international treaty and
other obligations of the Republic of Uzbekistan, as well as supervises the constitutionality and

legality of orders and other acts of the Prosecutor General.

Protecting human rights and freedoms by the Constitutional Court also carried out by the
official interpretation of provisions of the Constitution and laws of the Republic of Uzbekistan
and the introduction of draft bills into the parliament. The Constitutional Court is committed
primarily to the priority of human rights and freedoms that should act as the main reference
legislation and law enforcement practice. The activities of the Constitutional Court is based
on the principles of commitment to the Constitution, independence, collegiality, transparency,

impartiality, and equality of rights of judges.

In accordance with Article 19 of the Law “On the Constitutional Court of the Republic
of Uzbekistan” the right to introduce matters to the Constitutional Court have the chambers of
parliament, the President of the Republic of Uzbekistan, the Speaker of the Legislative Chamber,
the Chairman of the Senate, legislative body of Karakalpakstan, a group of MPs — at least one-
fourth of the total number of deputies of the Legislative Chamber of Oliy Majlis, a group of
senators — not less than one-fourth of the total number of members of the Senate, Chairman of

the Supreme Court, the Chairman of the Supreme Economic Court and the Prosecutor General
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of the Republic of Uzbekistan. Matters can be introduced by the initiative of at least three
judges of the Constitutional Court.

As it is clear from this provision in our country the institution of the constitutional
complaint does not exist, and the circle of persons eligible to apply to the Constitutional Court
is limited. But it should be noted that in practice often matters are introduced by the judges of
the Constitutional Court on the basis of complaints of citizens, non-governmental organizations,
governmental agencies and their officials. This means that although the citizens themselves

cannot initiate constitutional proceedings, they may do so indirectly — through eligible entities.

Of course, we understand that life does not stand still, poses more and more problems in
the democratization of state power and governance, including democratization of constitutional
justice, and that we must improve our legislation on constitutional proceedings. We also
understand that this cannot be done in one fell swoop, but gradually. Therefore, we will
carefully study the experience and practice of our partners to implement the institution of the

constitutional complaint.

I take this opportunity once again to express gratitude to the organizers and hope to meet
the colleagues at an international conference in commemoration of the 20th anniversary of the
Constitutional Court of Uzbekistan, which will take place October 21-22, 2015 in Tashkent.

Thank you for attention!
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Honorable Chief Justice of the Constitutional Court of the Republic of Indonesia,
Ladies and gentlemen,

On behalf of the Supreme People’s Court of Vietnam, I would like to express our sincere
thanks to Honorable Chief Justice of the Constitutional Court of the Republic of Indonesia for
hosting and inviting us to this Symposium. I would like to wish Honorable Chief Justice and all

of distinguished guests health and happiness. I wish the Symposium the most successful!
Ladies and gentlemen,

As we all know, the constitution is the basic law with the supreme legal value, other
legal normative documents enacted shall be strictly consistent with constitutional provisions.
Therefore, in a system of legal documents, if there is any documents contrary to the constitution
(unconstitutional) shall have to be abolished and the implementation of such legal documents
must be suspended.

In order to guarantee the supremacy and validity of the constitution, there must be an
effective mechanism for the constitutional protection. In Vietnam, the constitutional protection
has been consistently and specifically provided in the Constitution 1946, Constitution 1959,
Constitution 1980, Constitution 1992 and the new Constitution 2013. Given the particular

conditions of our country, Vietnam has not yet established the constitutional court. However,
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the protection of the constitution in general and protection of basic rights of citizens in particular

have been well secured under different mechanisms including:

Firstly, the procedure for reviewing draft legal normative documents which have signs of
being unconstitutional or contrary to the laws is stipulated in the Law on supervisory activities
of the National Assembly, and the Law on the promulgation of legal normative documents.
Accordingly, the Law Committee of the National Assembly is the specialized agency in charge
for the constitutional protection; it has the function of guaranteeing the constitutionality,
legality and consistency of the legal system by reviewing draft laws, ordinances before they
are submitted to the National Assembly and the National Assembly’s Standing Committee for
their approval. The Government shall scrutinize and handle legal normative documents which
have signs of being contrary to the laws. The Ministry of Justice shall be accountable to the
Government in performing the function of state management in scrutinizing legal normative
documents; assisting the Prime Minister in scrutinizing and handling legal documents issued

by the Ministries and ministerial-level agencies which have signs of being contrary to the laws.

Secondly, in accordance with the current legal normative documents, all the citizens,
members of the People’s Council, deputies of the National Assembly and civil servants shall
have the right to make requests, proposals to competent state agencies and persons in the state
apparatus to review and handle actions and legal normative documents which have the signs of

being unconstitutional. For example:

In order to control the traffic congestion and traffic accidents, the Ministry of Public Security
has issued the Circular No. 02/2003/TT-BCA dated 13 Jan 2003 according to which “every person
shall only be allow to register a motorcycle”. In nature, this provision has restricted citizens’
right of ownership of assets, unlimited of quantity and value, which is contrary to Article 58
of the Constitution of 1992. Many people disagree and request such provision to be abrogated.
The National Assembly’s Standing Committee, though its supervision on the promulgation of
legal normative documents, has recommended the abolishment of such provision. The Ministry

of Public Security, in this case, has finally agreed.

Thirdly, given the supremacy of the constitution, once the constitution is revised, other
legal normative documents must be revised accordingly. The new Constitution 2013 of Vietnam
which took its effects from 1 January 2014 introduces many new provisions on basic rights of
citizens. Chapter II of the Constitution 2013 on human rights and basic rights and obligations of
citizens include 36 Articles among the total 120 Articles of the Constitution. The protection of
human rights, basic rights and obligations of citizens is the key content and vision in the entire
Constitution of Vietnam. With the new Constitution 2013, many different codes of Vietnam

need to be revised to ensure their consistency with constitutional provisions, particularly in
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guaranteeing basic rights of citizens. In that connection, Vietnam is currently revising a number
of important laws including the Criminal Code, Criminal Procedure Code, Civil Code, Civil

Procedure Code, Administrative Procedural Code.

In conclusion, given the specific characteristics of Vietnam, we have not yet had the
Constitutional Court. Instead, competent state agencies, basing on their functions and tasks,
shall be involved in the protection of constitution, protection of basic rights of citizens provided

for by the constitution.
Ladies and gentlemen,

I have briefly introduced, in general, regulations on the protection of the constitution’s
supremacy as well as the protection of citizens’ basic rights. I look forward to learning your

experiences in this regard.

Thank you.
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CONSTITUTIONAL COMPLAINT AS AN INSTRUMENT FOR PROTECTING
BASIC RIGHTS: THE CASE OF TURKEY"

Ziihtii Arslan?”

The main purpose of this presentation is to explore the role of constitutional complaint
in protecting human rights in Turkey. Three years experience of the Turkish Constitutional
Court (TCC)in this field has proved that constitutional complaint is an effective instrument for
protecting constitutional rights and liberties. The constitutional complaint mechanism provided
an unprecedented opportunity for the Court to shift its long practiced “ideology-based” paradigm

towards a “rights-based” paradigm.

However the success of the TCC in dealing with constitutional complaint cases does not
rule out the possibility that it may become a victim of its own success. I must tell you at the
very beginning that the increasing number of individual applications poses a great challenge
for the TCC.

The paper will consist of two parts. In the first part, I will provide some factual and
statistical data with a view of presenting a general picture of constitutional complaint in Turkey.
The second part will deal with the emerging case-law of the TCC in the field of constitutional

complaint.

I. SOME FACTUAL AND STATISTICAL INFORMATION

The institution of constitutional complaint was introduced into the Turkish legal system in

2010 through a constitutional amendment. The amended article 148 of the Constitution states

" Prepared to be presented at the International Symposium on Constitutional Complaint, Jakarta, 15-17 August
2015. Please do not cite without permission of the author.

2" Chief Justice of the Turkish Constitutional Court. zuhtu.arslan@anayasa.gov.tr
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that “everybody may apply to the Constitutional Court with an allegation that any of his or
her constitutonal basic rights and freedoms, within the scope of the European Convention of

Human Rights, has been violated by public authority.”

The Turkish Constitution clearly restricts constitutional complaint to the rights and
liberties which are protected at the same time by the Strasbourg Convention. Like Germany and
Spain, Turkey also excludes certain social and economic rights from the scope of constitutional

complaint.

One of the reasons for introducing constitutional complaint was to reduce the number of
applications aganist Turkey before the European Court of Humun Rights. Three years experience
has revealed that this practical aim was realised to a great extent. While the number of pending
applications against Turkey before the Strasbourg Court was about 20.000 at the end of 2011,
this number was reduced to nine thousand (9000) as of 30 June 2015.3

The TCC started to receive individual applications as of 23 September 2012. Until now
about forty five thousand (45 000) applications have been lodged, more than ninety thousand
(19 000) of which are still pending. Within the period of about three years, the TCC (as Sections
and Plenary) delivered 821 violation judgments. The bulk of these judgments (644, %81) are
related to the right to fair trial especially the length of proceedings. Given the fact that more
than eighty percent (85%) of violations of right to a fair trial are related to right to trial within
a reasonable time, the role of the structural problems in the violation of fundamental rights and

freedoms becomes clear.

The Court also found a violation of the right to personal liberty and security in 56 cases
(%7); the union rights in 29 cases (%4); the right to property in 26 cases (%3); and freedom
of expression in 18 cases (%2). The other subjects of violation judgments are the rights to
life, protection of physical and mental integrity of individuals, right to respect privacy, right to

political participation, and freedom of religion.

Table 1: Subject matter of violation judgments (2012-2015)

Right to life (Art. 17) 11
Prohibition of torture and ill-treatment (Art. 17) 4
Protection of physical and mental integrity (Art. 17) 3
Right to personal liberty and security (Art. 19) 56

3 See http://lwww.echr.coe.int/Documents/Stats_pending_month_2015_BIL.pdf. ~ The role of consttititional
complaint in this decrease may be seen by looking at annual number of applications before the Strasbourg
Court. While the number of annual applications was about 9000, it was about 3500 in 2013, and 1589 in 2014.

182 PROCEEDING
INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT



Turkish Constitutional Court

Right to Fair Trial (Art. 36) 644
Principles concerning crime and punishment (Art. 38) 7
Right to respect for private and family life (Art. 20) 6
Freedom of correspondence (Art. 22) 5
Freedom of Religion (Art. 24) 2
Freedom of expression (Art. 26, 28) 18
Right to property (Art. 35) 26
Freedom of assembly and association (Art. 34, 51, 54, 68) 32
Right to be elected (Art. 67) 6
Prohibition of discrimination (Art. 10) 1
TOTAL 821

The primary aim of the TCC in constitutional complaint at this level is to lay down the
basic principles and standards for protecting rights. That is why the Court has not yet invoked
the admissibility criteria of constitutional significance, which proved to be an effective means of
filtering. The TCC has so far engaged in determining the borderlines of the constitutional rights
and liberties with a special reference to the jurisprudence of the European Court of Human
Rights.

II. EXAMPLES OF RIGHTS-BASED APPROACH OF THE TCC

Now let me briefly explain the rights-based approach of the Turkish Constitutional Court
by looking at some essential judgments in the field of constitutional complaint. It would be
useful to classify these judgments into three groups, namely the judgments concerning (a)
the condition of legality, (b) right to personal liberty and to fair trial, and (c) necessity in a

democratic society and principle of proportionality.
1. Interpreting the condition of “legality”

The Turkish Constitution, like most constitutions, stipulates that constitutional rights
may be restricted only by an act of parliament (Art. 13). In other words, there must be a

legal basis to restrict rights and liberties.

In its first decisions, the TCC strictly interpreted and applied the legality (lawfulness)
condition for the maximum period of detention. Article 102 (2) of the Criminal Procedure
Law states that in serious crimes the period of detention must be extended to five years
maximum. The criminal courts used to interpret the term five years as applicable to each
crime allegedly committed by the applicants. This meant in practice those who were

arrested for multiple crimes would be kept in custody for years and years.
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The Constitutional Court declared that this interpretation of relevant article of the
Criminal Procedure Law was not compatible with the right to personal liberty, which
requires in principle the trial without detention. The TCC concluded that since five years
statutory limitation must be applied to each detainee irrespective of the number of crimes
allegedly committed, the period exceeding five years constituted a violation of the right to

personal liberty protected by Article 19 of the Turkish Constitution.*

I would like to briefly mention about the surname case in which the TCC has
pragmatically resolved the conflict between its own decisions and in a way avoided an
incompatibility with the judgments of the Strasbourg Court. Article 187 of the Turkish
Civil Code stipulates that “woman takes the surname of her husband; however, she may
also bear her maiden name before her husband’s surname...” In 2011 the TCC as plenary

reviewed the constitutionality of this provision and found it constitutional.’

Two years later, the same issue came before the TCC through individual application.
This time the TCC found a violation of the right to preserve and develop one’s spiritual
being by invoking Article 90 of the Constitution which gives certain primacy and priority
to the international human rights agreements over national laws. Accordingly, in case of

conflict between international human rights treaties and national laws the former prevails.

Referring to the relevant judgments of the European Court of Human Rights® and
Article 16 of the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW), the TCC argued that the court of first instance should have taken into
account these provisions of international conventions, rather than contravening provision
of Civil Code, to settle the concrete conflict.” The Court therefore reached the conclusion
that the intervention in the spiritual integrity of the applicant as protected under article 17

of the Constitution was not prescribed by law.

In famous Twitter case, where the applicant lodged an individual application directly
to the TCC, the Court first examined the question of admissibility. The Constitution and the
Law on Constitutional Court explicitly provide that all legal remedies must be exhausted

before launching a constitutional complaint.

The TCC held that as a rule all legal remedies available must be exhausted before

lodging a constitutional complaint. The Court also clarified that legal remedies must

See Murat Narman, Application No: 2012/1137, 2/7/2013;Cemalettin Metin, Application No: 2013/776,
20/3/2014.

TCC, E. 2009/85, K. 2011/49, 10/3/2011.

See Unal Tekeli v. Turkey, Application No: 29865/96, 16/11/2004; Leventodlu Abdulkadirodlu v. Turkey,
Application No: 7971/07, 28/5/2013; Tuncer Giines v. Turkey, Application No: 26268/08, 3/10/2013; Tanbay
Tiilen v. Turkey, Application No: 38249/09, 10/12/2013.

Sevim Akat Eski, Application No: 2013/2187, 19/12/2013.
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be effective and capable to remove violations of certain rights. Under exceptional
circumstances where the urgent action is necessary to halt possible breaches of rights and
liberties, the individual application may be declared admissible by avoiding the condition

of exhaustion of other legal remedies.

The Court then declared the application admissible on the ground that the administrative
courts did not provide a reasonable chance of success. On the contrary, the failure and indeed
reluctance of the authorities to lift the ban on Twitter despite a stay of execution decision
delivered by Ankara Administrative Court was the main reason for the admissibility. The
TCC stated that the uncertainty as to lifting the ban affected the freedom of expression of

millions of people.?

As to the merit of the case, the TCC found a violation of freedom of expression on
the basis that the act of total blocking of the Twitter was not prescribed by law. The Court
clearly indicated that the relevant law did not authorise the administrative body (The
Presidency of Telecommunication and Communication) to completely block access to

Internet site like twitter without a judicial decision.’

In Youtube judgment, the Court as Plenary, also found a violation of freedom of
expression on the ground that the intervention was not prescribed by law. Referring to
the judgment of the Strasbourg Court in the case of Yildirim v. Turkey, the TCC this time
questioned the quality of the law and stated that the law constraining rights and liberties
must have the character of certainty and foreseeability. The Court declared that the relevant

provisions of the Internet Law failed to meet the condition of certainty and foreseeability. '

In both judgments the Court also states that Internet and social media play a crucial

role in democratic societies as an extensive and efficient means for freedom of expression.

In headscarf case, the applicant was a female lawyer who claimed that the prevention
of participation in court hearings with headscarf violated her freedom of religion alongside
other rights. By taking an interim decision, the civil court has decided to adjourn hearings
and ordered the plaintiff to hire another lawyer. The court, in its reasoned decision, stated
that a lawyer wearing headscarf could not possibly participate in hearings, because
headscarf was found in conflict with the principle of secularism by the European Court of
Human Rights and the Turkish Constitutional Court."

Yaman Akdeniz and others, Application No: 2014/3986, 2/4/2014, par.26.

Yaman Akdeniz and others, par.49.

Youtube Lic Corporation Company and others (Plenary), Application No: 2014/4705, 28/5/2014, par.56-57.
Tugba Arslan (Plenary), Application No: 2014/256, 25/6/2014.

PROCEEDING 185
INTERNATIONAL SYMPOSIUM ON CONSTITUTIONAL COMPLAINT



Turkish Constitutional Court

The TCC first determined the existence of an intervention in the applicant’s freedom
of religion. In answering the question whether the intervention was prescribed by law, the
Court clarified the meaning of “law” (Kanun) as the act of parliament. In headscarf case,
the Court declared that the intervention in applicant’s freedom of belief had no statutory
basis required by Article 13 of the Constitution according to which rights may be restricted
only by parliamentary statute. The is different from the flexible conception of “law” in
Article 9 of the the European Convention on Human Rights which has been interpreted to

include the administrative regulations, judge made law as well as the acts of parliament.

The Court points out that there is no law preventing female lawyers from wearing
headscarf in courtrooms. On the contrary, the Council of State invalidated the relevant part
of “rules of profession” created by the Union of Bar Associations with a view of banning
the headscarf for female lawyers. The TCC reached the conclusion that the intervention in

question violated the applicant’s freedom of religion, because it was not prescribed by law.

The TCC'’s interpretation of the term “law” as indicated in headscarf judgment is
almost identical with the understandings of the German Constitutional Court. In its Ludin
case of 1995, which involved the compatibility of headscarf ban for teachers with the
German Constitution, the German Constitutional Court of Germany declared that any
constitutional right must be restricted by law in its formal sense. Since the intervention in
the applicant’s freedom of religion was not prescribed by legislation, there was a breach

of constitution.'?

However, these judgments are different in their substance. The German Constitutional
Court made it clear that “if the legislator, as part of its educational policy regarding the
relationship of religion and state, decided to ban the wearing of the hijab in schools this
would be an acceptable limitation of the freedom of religion and would not be inconsistent
with Art. 9 of the European Convention on Human Rights.”"* On the contrary, the TCC
was of the opinion that irrespective of its statutory basis the different treatment of the
applicant also violated Article 10 of the Constitution which requires the state organs and

officials, including judges, to treat everybody equally.'
Right to personal liberty and Right to Fair Trial

In a number of cases where the applicants were MP’s in prison, the TCC emphasized
the importance of the right to political participation and right to represent people in

democracies. The Court held that the detention of the applicants prevented them from

2

3

14

2 BVR 1436/02, 24 September 2003.
2 BVR 1436/02, 24 September 2003, par.66.
Tugba Arslan, par. 152.
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using their rights as elected MP’s to represent their electorates and participate in the works
of the parliament for a long time. Drawing also attention to the possibility of judicial
control system, which was applicable to the applicants as an alternative to the detention,
the TCC ruled that the restrictions on applicants’ political rights were not proportinate and

therefore not necessary in a democratic society.'

The TCC also found a violation of the right to habeas corpus ina case where the applicant
who was the former Chief of Army, claimed that he was prevented from challenging the
verdict of the trail court before the appeal court within a reasonable time. The TCC held
that the applicant was prevented from using his habeas corpus right effectively, simply
because the trial court, a) rejected the request of release without examining it, and b) has

not completed writing its detailed verdict with reasons for more than seven months.'¢

In Balyoz (sledgehammer) case, 230 applicants who were convicted for plotting a
military coup to topple the government, claimed that their rights to fair trial were violated.

The TCC first decided to merge all applicants.

The Court found a violation of the right to fair trial on two grounds. First, the Court
considered the right to a reasoned judgment and the principle of equality of arms. The
defendants insistently argued that some digital evidences were manipulated and distorted
and that so many expert reports proved scientifically these manipulations and distortions.
They also requested the trial court to appoint experts in order to determine whether the
digital evidences were original or distorted. The requests of defendants were rejected by the
Special Criminal Court which relied on the expert reports taken by the Public Prosecutor
during the period of criminal investigation. In its detailed verdict the trial court explained
that some digital documents were updated possibly by the applicants in order to defend

themselves in case of failure of the coup d’état they planned and attempted.!’

The TCC ruled that the trial court failed to explain reasonably and convincingly
the allegation of contradictions concerning the digital evidences leading to a violation
of the right to a reasoned decision. The TCC also held that the denial of the trial court
to appoint an expert whose report might have a great impact on determining the final
decision, constituted a violation of the principle of equality of arms which requires that the

prosecution and defense must have equal procedural opportunities.'®

Mustafa Ali Balbay, Application No: 2012/1272, 4/12/2013; Gilser Yildirnm, Application No: 2013/9894,
2/1/2014; Ibrahim Ayhan, Application No: 2013/9895, 2/1/2014; Faysal Sariyildiz, Application No: 2014/9,
3/1/2014; Kemal Aktas and Selma Irmak, Application No: 2014/85, 3/1/2014.

Mehmet llker Bagbug (Plenary), Application No: 2014/912, 6/3/2014.

Sencer Bagat and others (The Plenary), Application No: 2013/7800, 18/6/2014, par. 54.

Sencer Bagat and others, par. 71.
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Secondly, the TCC found a violation of the right to adversarial trial and the right to
obtain the attendance and examination of witnesses. The trial court rejected the request of
the defendants to call for the former chief of staff and the commander of land forces as
witnesses, because they wouldn’t change the result of the trial. However, in its detailed
verdict the trial court stated that the applicants’ plan to overthrow the government was not
realized because among other things the Chief of Staff and the Commander of the Land

Forces of the time stood against and eventually attempted to prevent this coup.”

The TCC points out that the recognition of the role of these officials in preventing
the alleged coup indicates that their explanations constitute a kind of evidence that may
perfectly influence the result of the trial. Therefore, the denial of these officials as witnesses
led to a violation of not only the rights of the applicants to obtain the attendance and

examination of witnesses on their behalf, but also their rights to adversarial trial.*
Interpreting “Democratic Society” and Applying “Proportionality”
3.1. Right to respect privacy

On several occasions, the TCC has emphasised the importance of the right to
respect privacy guaranteed under Article 20 of the Constitution. The Court found
a violation in a case where the applicant was a public servant working as a prison
officer and was fired from her job after her sexually explicit video was broadcasted
on internet sites. The TCC held that the right to privacy of public officers might be
restricted to maintain discipline and public order. However, these restrictions must
be proportionate to the legitimate aims. For the Court, such a harsh administrative
measure as firing the applicant will likely cause devastating effect on her future life.
Therefore the TCC found a violation of the right to respect privacy on the ground that

the intervention was not proportionate to the legitimate aims concerned.!

In another case, the applicant, who was a lawyer, claimed that the trial court’s use
of a classified report containing personal information about him as an evident in the
process of prosecution and trial would violate his right to respect privacy. The TCC
agreed that the trail court’s use of such a confidential report, prepared by intelligent
service, would make certain information and opinions on the applicant public, and
therefore breach his right to respect privacy.?

20

21

22

Sencer Bagat and others, par. 83-84.

Sencer Bagat and others, par. 90.

Application No: 2013/1614, 3/4/2014.

Ercan Kanar, Application No: 2013/533, 9/1/2014, par. 20, 21.
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3.2. Freedom of Expression

Referring to the jurisprudence of the Strasbourg Court, the TCC has consistently
pointed out that freedom of expression constitutes one of the basic pillars of democratic
society. Therefore in order to restrict freedom of expression, public authorities must
convincingly present the existence of pressing social need, in other words compelling

reasons for such restrictions.

In Ocalan case, the applicant asserted that his freedom of expression was violated,
because the book entitled “Kurdistan Revolution Manifesto”, originally written as
part of his application to the European Court of Human Rights, was confiscated and
destroyed by the state authorities. In its confiscation decision, the judge ruled that
the map of Kurdistan at the cover page, the identity of the writer as the leader of the
PKK, and finally the content of certain pages indicated that the book was written to

propagate the terrorist organization.”

The Turkish Constitutional Court, sitting as Plenary, examined each argument
of the confiscation order in details. For the Court, the cover-page, the identity of the
writer and certain pages of the book that seem to incite to violence must not be taken
in isolation. On the contrary, the message and aim of the book must be evaluated as a
whole. Although, some pages of the book are really disturbing or even shocking certain
part of society, the bulk of the book is about the critical and historical analysis of so-
called “Kurdish problem”. The author, among other things, calls for the recognition of
“Kurdish reality” and for peaceful solution of the problem without recourse to armed

resistance.?

The Court noted that comparing with other means of mass communication the
applicant’s book, aiming to indoctrinate the changing ideology of the PKK, speaks
to a limited group of people.” It also pointed out that the copies of the book were
destroyed despite the fact that there was no judicial decision in this regard.?* Having
emphasized the importance of freedom of expression and press in a democratic society,
the Court has reached the conclusion that the confiscation of the book concerned was
not proportionate with the legitimate aim of protecting national security and public

order.

23

24

25

26

Abdullah Ocalan (The Plenary), Application No: 2013/409, 25/6/2014.
Abdullah Ocalan, par. 102.
Abdullah Ocalan, par. 106.
Abdullah Ocalan, par. 112.
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In Bekir Coskun case, where the applicant was a journalist and sentenced to
imprisonment for insulting the members of parliament, the Court has reiterated that
freedom of expression for real and legal entities includes all forms of expression such
as political, artistic, academic or commercial opinions and convictions. The Court ruled
that “classifying an opinion expressed or disseminated as either “worthy- worthless”
or “useful-useless” regarding its content amounts to a subjective judgment, and that
trying to determine the area of freedom of expression based on these evaluations
may lead to arbitrary limitation of this freedom.” According to the Court, freedom of
expression also includes freedom of expressing and disseminating opinions that are

considered ‘worthless’ or ‘useless’ by others.?’

There is no doubt that freedom of expression largely guarantees the freedom of
individual to criticise thoughts and opinions of public authorities who are expected
to tolerate even harsh criticisms. In Court’s opinion, freedom of political expression
deserves more protection, simply because it is “the core principle of all democratic

systems”.*

The Court has also taken up the issue of whether the fact that verdict about the
applicant was postponed might render the intervention as acceptable and proportionate
to the legitimate aim pursued. The TCC responded this question negatively by stating
that the possibility of being subject to sanctions in future may create a chilling effect on
writers who may refrain from expressing their opinions or press activities.”” The Court
reached the conclusion that the restriction on the applicant’s freedom of expression
and freedom of the press for the purpose of the “protection of the reputation” was not

necessary in a democratic society.

In a most recent judgment, the TCC has once again pointed out that the limits
of acceptable criticism are wider as regards politicians and public officials such as a
metropolitan mayor than as regards private individuals.*® In this case, the applicant
as a radiation oncologist published a press release criticising the quality of drinking
water provided by Ankara Metropolitan Municipality. He was sentenced to pay 750
TL compensation for insulting the metropolitan mayor. The court of first instance
stated that the applicant’s expressions reached beyond criticism of the mayor, because

there was no scientific certainty as to the quality of drinking water.*!

27
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29

30

31

Bekir Coskun (Plenary), Application No: 2014/12151, 4/6/2015, par. 36.
Bekir Coskun, par. 64.

Bekir Coskun, par. 70.

Ali Riza Uger(2) (Plenary), Application No: 2013/8598, 2/7/2015, par.61.
Ali Riza Uger(2), par. 13, 58.
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3.3

The TCC rejected this argument by clarifying that the requirement of scientific
certainty as a criteria to participate in a public debate would make such participation

impossible. It is therefore incompatible with the requirements of open society.*?
Freedom of peaceful assembly and demonstration

In a recent case, where the applicant was taken into custody and eventually
sentenced to five months imprisonment for breaching the law on assembly and
demonstration, the TCC declared that the significance of freedom of expression
in a democratic and pluralist society is also valid for the right to organise peaceful
meetings and demonstrations. According to the Court, the right to organise meetings
and demonstrations guarantees the emergence, protection and dissemination of

different opinions, which is essential in the development of pluralist democracies.*

The Court noted that the group including the applicant gathered in front of the
US Embassy located in an area one kilometre away from Turkish Grand National
Assembly (TGNA) without making any notifications forty-eight hours in advance
under Article 10 of the Law numbered 2911 and in defiance of Article 22 of the same
Law. However, the Court argued that even though the practice of such a security
zone could be deemed reasonable for ensuring the order of functioning and security
of TGNA, this legal reason couldn’t justify by itself every intervention in a peaceful
meeting and demonstration. Therefore, these reasons for intervention should be
“relevant and sufficient” within the framework of concrete circumstances of the

case.}

The Court ruled that the intervention, which was ending the press statement
participated by the applicant on the grounds that it is contrary to law and sentencing
him to imprisonment due to this act, was not “necessary in a democratic society” and

“proportional” despite the decision of postponement of the verdict.?

I1I1. CONCLUSION

A number of conclusions can be drawn from the relatively short experience of the TCC in

the field of individual constitutional complaint.

First of all, the practice of constitutional complaint proved that it has been an effective

means for protecting rights and liberties. Despite all the difficulties and problems, constitutional

2 Ali Riza Uger(2), par. 59.

33 Osman Erbil, Application No: 2013/2394, 25/3/2015, par. 45.
3¢ Osman Erbil, par. 66.

3 Osman Erbil, par. 73.
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complaint plays a very important role in improving the standards of rights and freedoms in our
country and in the transformation of the Constitutional Court and, perhaps, the whole judicial
system. Indeed, all above mentioned judgments ruled by our Court with a “rights-based”

approach serve to improve the standards of human rights in our country.

Secondly, the enduring and sustainable success in constitutional complaint depends partly
on the ability of the Court to adopt and operate an eftective filter system and to set the standards

for protecting rights in line with the case-law of the Strasbourg Court.

Thirdly, the future of the constitutional complaint system depends also on the effective
functioning of legal system as a whole.This is so because the principle of subsidiarity of the
constitutional complaintrequires other courts to deal with violation claims before any application
in this regard is lodged with the TCC. We must continuously remind the principle of subsidiarity
and convey the message that the TCC is not a super appeal court to resolve all kinds of legal

problems.

Finally, it goes without saying that, the ultimate success in protecting constitutional rights
depends on fostering and consolidating a rights-based political and legal culture in society.

Certainly this takes longer than expected, and therefore requires more work and patience.
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CONSTITUTIONAL COUNCIL OF ALGERIA

The President:
Mourad MEDELCI

Mister President, Dear Friend, Excellences, Ladies and Gentlemen,

Tank you for the excellent organization set up by the Constitutional court of Indonesia, our

work will be conducted in a very encouraging way.

The Constitutional council of my country is happy to bring its contribution to this extremely

interesting debate about the different aspects related to the constitutional appeal.

Naturally, our institutions, which have the same common goal; i.e. the review of
constitutionality, have reached advanced stages of organization as attested clearly by the
excellent contributions recorded within the framework of our debate. Our organization falls

within two very clear trends:
. The first one is about the diversity of statutes, and notably in comparison with the systems
of institutional referral more or less wide, depending on the country;

. The second one is a reconciliation trend about the fundamental questions and our
institutions’ vocation to widen their field of competence in order to protect the constitutional

rights through constitutional review.
Allow me, in the light of the Algerian experience to deliver to your attention the following:

The Algerian constitutional council falls within the noted trends. Its main role is to secure
the respect of the Constitution through the review of constitutionality within the framework of

the hierarchy of norms.



Constitutional Council of Algeria

However, our Council ensures also the legality of referendum, the election of the President
of the Republic and the parliamentary elections. In this context, it is periodically asked to

examine appeals and take decisions as a last resort on elections.

In fact, in the context of parliamentary elections, the law provides that every candidate or
political party having presented a list of candidates at these elections have the right to contest
the legality of the voting process by appealing simply before the Constitutional Council within
forty-eight hours after the announcement of the results. In the case of presidential election,
every candidate or its representative, and every elector, in the case of referendum, have the right
to contest the legality of the voting process by mentioning their complaints on the official report

available in the polling station. An appeal is sent immediately to the Constitutional Council.

As an illustration, during the parliamentary elections that took place in 2012, the
Constitutional Council received 167 appeals, after examination, twelve(12) have affected the
distribution of seats. Whereas in the presidential elections which were held on 17 April 2014,

the Constitutional Council received 94 complaints.

It is worth mentioning that the decision of the Constitutional Council are final and binding
on all (Art. 54 of its regulation).

I should mention also that these appeals enable the Council to guarantee the constitutional
rights to elect and to be elected, embodied in Art.50 of the Constitution.

Notwithstanding the fact that the competence to sit on appeals is limited in its object, in
time and in its proceeding, the Constitutional Council will capitalize this experience probably

during the extension of its powers in favor of the next revision of the Constitution.

The assessment recently undertaken by our Council about the condition in which these
appeals are dealt with inform us on both the progress made but also the necessity to further

strengthening the operational mechanisms.

We should note in this regard particularly the goal related to the reduction of procedural

rejections for non-respect of legal and regulatory conditions.

This goal seems clearly linked to two types of expected efforts, namely the regular
adaptation of the procedures related to the appeals and, on the other hand, the necessity to better

inform the citizens about their content.

This is the case, for instance, of the time related to formalization of the appeals and the
consignment thatare recorded directly in Algeria at the polling stations, immediately after the

end of the counting operation.
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Other types of efforts are the responsibility of political associations, which must instruct
their duly authorized representatives in polling stations to guard against the risks of rejections

for formal defect.

Two kinds of appeal call our attention:

The first is already contained in the preliminary draft of the constitutional revision foreseen
later on this year, paves the way for the direct referral to the council by the parliamentary

minority, who may challenge a law provision deemed unconstitutional.

As for the second, it may allow defendants, when appropriate, to appeal to the Council,

under specific conditions, just like many other countries.

Naturally, these two kinds of appeal refer to the source of the control device exerted by our

institutions.

The challenge is then set up, which is to be prepared to assume these new tasks, and I
like to note that Algeria can count on numerous Constitutional courts and have access to their
experience. [ would like to thank them, in advance, for their willingness to share their expertise
that constitute indeed the most important goal of our meeting. Our symposium is an opportunity
to be very delighted with and to confirm our commitment to strengthening cooperation between

us.
Mister President, Ladies and Gentlemen,

Thank you for your kind attention.
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Monsieur le Président, Cher Ami, Excellences, Mesdames et Messieurs,

Grace a I’excellente organisation mise en place par la Cour Constitutionnelle de la

République indonésienne, nos travaux se déroulent de fagon trés encourageante.

Le Conseil constitutionnel de mon pays est heureux d’apporter sa contribution a ce débat,

extrémementintéressant, sur les différents aspects li€s au recours constitutionnel.

Bien entendu, nos institutions, qui ont le méme objectif générique, c’est-a-dire,le contrdle
de constitutionnalité, ont atteint des stades d’organisation avancés, comme le confirment
clairement les excellentes interventions enregistrées dans le cadre de notre débat.Cette

organisation s’inscrit dans deux tendances tres claires :

. La premicre est celle de la diversité des statuts et, notamment, au regard des systemes de

saisine institutionnelle plus ou moins large, selon les pays ;

. La seconde, est une tendance au rapprochement sur les questions fondamentales et la
vocation de nos institutions d’¢élargir leur champ de compétences pour mieux protéger les

droits constitutionnels a travers le recours constitutionnel.

Permettez-moi, a la lumicre de I’expériencealgérienne, de livrer avotre attention ce qui

suit:

Le Conseil constitutionnelalgérien s’inscrit, dans les tendances observées.Son réle principal
est de veiller au respect de la Constitution par le contrdle de constitutionnalité dans le cadre de

la hiérarchie des normes.
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Toutefois, notre Conseil veille aussia la régularité des opérations de referendum, d’élection

du Président dela République et des électionslégislatives.

Dans ce cadre, il est périodiquement sollicité pour examiner des recours et prendre des

décisions de dernier ressort a 1’occasion des consultations électorales.

En effet, dans le cadre des élections législatives, la loi prévoit que tout candidat ou parti
politique ayant présenté des listes de candidats a ces €lections a le droit de contester la régularité
des opérations de vote en introduisant un recours par simple requéte déposée au greffe du
Conseil constitutionnel dans les quarante-huit (48) heures qui suivent la proclamation des
résultats. Dans le cas des élections présidentielles, tout candidat ou son représentant, et tout
¢lecteur, dans le cas de referendum, ont le droit de contester la régularité des opérations de vote
en faisant mentionner leur réclamation sur le proces-verbal disponible dans le bureau de vote.

Un recours est envoy¢ immédiatement au Conseil constitutionnel.

A titre d’exemple, lors des ¢élections 1égislatives qui se sont déroulées en 2012, le Conseil
constitutionnel aregul67 recours,apres examen, douze (12) ont influé sur larépartition des sieges.
Quant aux ¢lections présidentielles qui ont eu lieu le 17 avril 2014, le Conseil constitutionnel a

recu94 réclamations.

Il convient de souligner que les décisions du Conseil constitutionnel sont définitives
et s’imposent a tous (Art 54 du réglement fixant les régles de fonctionnement du Conseil

constitutionnel).

Jedois souligneraussique cesrecours permettent de garantir les droits constitutionnelsd’élire
et d’étre éligible, consacrés par I’ Art. 50 de la Constitution.Nonobstant le fait que la compétence
de siéger sur les recours est limitée dans son objet, dans le temps et dans sa procédure, le Conseil
constitutionnel capitalisera cette expérience sans doute lors de I’extension de ses compétences a

la faveur de la prochaine révision de la Constitution.

L’¢évaluation, récemment engagée par notre Conseil, des conditions dans lesquelles ces
recours sont traités, nous renseignent a la fois sur les progres enregistrés mais, ¢galement, sur

la nécessitéde consolider davantage les mécanismes opérationnels.

Nous noterons, a cet égard en particulier, ’objectif li¢ a la réduction des rejets de forme

pour non-respect des modalités 1égales et reglementaires.

Cet objectif semble clairement li¢ & deux types d’efforts attendus, a savoir 1’adaptation
réguliére des procédures liées au recours et, par ailleurs, la nécessité¢ de mieux informer les

citoyens sur leur contenu.
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Il en est ainsi, par exemple, des délais de formalisation des recours, ainsi que des modalités
de leurs consignations qui, en Algérie, sont enregistrés directement au niveau des bureaux de

vote et ce, immédiatementaprésla proclamation desrésultats.

D’autres types d’efforts sont a la charge des associations politiques elles-mémes, qui
doivent instruire leurs représentants diment mandatés au sein des bureaux de vote afin de se

prémunir contre les risques de rejets pour vice de forme.

Deux autres types de recours retiendront notre attention :

Le premier déja contenu dans 1’avant-projet de révision constitutionnelle prévue en
Algérie au courant de cette année ouvre la voie a la saisine directe du Conseil par la minorité

parlementaire qui pourrait contester une disposition de loi jugée inconstitutionnelle.

Quant au second il pourrait, le cas échéant, permettre aux justiciables de solliciter le recours

au Conseil dans des conditions déterminées et ce a ’image de ce qui ce fait dans de nombreux

pays.

Bien entendu ces deux types de recours renvoient a I’amont du dispositif de controle exercé

par nos institutions.

Le défi est alors posé, qui consiste a se préparera assumer ces nouvelles missions et je
me plais de relever que 1’Algérie pourra compter sur de nombreuses Cours constitutionnelles
et accédera leurs expériences ; j’aimerais, par avance, les remercier pour leur disponibilité a

partager leur savoir-faire qui constitue, a vrai dire, I’objectif le plus important de notre rencontre.

Notre symposium est I’occasion de s’enréjouir et de confirmer notre engagement a renforcer

la coopération entre nous.

Monsieur le Président, Mesdames et Messieurs,

Je vous remercie pour votre aimable attention.

Djakarta, le .............ocooiiiiiiii
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TlapaxxaeB JIxxeixyH

cynbsi KOHCTHTYIIHOHHOTO cyna A3epOaiIKaHCKOI
PecnyOnukmu,

KAHAUIAT WPUAMYECKUX HAYK, JOLEHT Kadeapsbl
KoHCTUTYUHMOHHOTO IIpaBa

IOpuanuyeckoro pakyiasrera bakunckoro ['ocynapcTrBeHHOr0
YHuBepcurera

Tei.: + (994 12) 4923254; m06.: + (994 50) 2222528; + (994 55) 5112228

e-mail: ceyhun_garacayev(@constcourt.gov.az; jgarajayev(@gmail.com

KoHcTuTynIMOHHAS Ka7100a: MOHATHE U €€ 3HAYMMOCTh
Ha nmpaKTHKe A3epOaiikaHckoii PecnyOauku

VBaxkaemblie KoJuteru!

Jlambl 1 rocropa!

Bocmnonb3ytock ciayyaem ele pa3 xody no0narogapuTh pykoBoacTBO KOHCTUTYIIHOHHOTO
cyna HnoHe3nu 3a TEIIbli MprueM MPeKpacHyI0 BHICOKYIO OpPraHU3allMIo a3uaTckoro Ggopyma
JUISL KOHCTUTYIIMOHHBIX CY/IOB, a TAaK)Ke MO3IpaBUTh UHIOHE3ucKkuii Hapop 70-tunetuem J{Hs

HezaBucumoctu.
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B cBoeM KpaTKOM BBICTYIUIEHMM IOCTAaparCh IOMYEPKHYTh BO-TIEPBBIX, Ba)XKHOCTb
WHCTUTYTa KOHCTHUTYIIMOHHOHM >KajoOBbl Ui KOHCTUTYILIMOHHOTO MPABOCYIHs, BO-BTOPBIX,
IPOMH(POPMUPOBATH YBAKAEMBIX YYaCTHUKOB CHUMIIO3MyMa O TIPOIIECCE PA3BUTHS 3TO HHCTUTYTA
B AzepOaiimkaHckoil PecryOnrke u B TpeTBHX C Balllero MO3BOJICHHSI C yU€TOM HHTEpeca CTpaH
HAUMHAIOUIMX NPUMEHATh YKA3aHHBIM MEXaHU3M B CBOMX IIPaBOBBIX CHUCTEMAX IOTYEPKHY
HEKOTOpPbIE AaKTyaJbHbIE, MPOOJEMHBIE CTOPOHBI PA3BUTUS MHCTUTYTAa KOHCTUTYLIMOHHOM

XKaoObl B CUCTEME 3aIllUTHI ITPaB M CBOOO/I YEIOBEKA.
O KoHCmuUmyyuoHaIU3Me KOMOPLLIL 0CHOBLIGAEMCA HA NPUOPUMeEme NPA8 TUYHOCHU.

BoznukHoBenrne KoHcTUTyIMM 1 B 11€JI0M KOHCTUTYLIMOHHOTO IIPaBa KakK OTPaciH Mpasa,

HAayKHU HCIIOCPECACTBCHHO CBA3aHHO C MEXAaHHU3MOM OI'PaHUYCHUA FOCY,Z[apCTBeHHOfI BJIaCTH.
I/ICTOpI/I‘{eCKI/I pa3sBUTHC KOHCTI/ITYI_II/Iﬁ MOKHO YCJIOBHO pa3ACIUThL Ha 4 srama:

1-if sran HauumHaercss ¢ koHUa 18-ro Beka g0 1-oif MupoBoil BoitHbl. DTOT 3Tan
XapakTtepusyercsi (popMUpOBaHMEM HJAEU OTrPAaHUYEHHUs] a0OCONIOTHOW BIIACTH, MPHUHLUIA
paszfesieHusl BiacTeld M MNOSABIEHUE MEPBbIX NucaHHbIX KoHctuTyuuid B CIIA, ®pannuu, a

TaKXe C MPHUOOPETEHNEM HEe3aBUCUMOCTHU IOMUHHOHOB bpurannuu B ABctpanuu, Kanane u 1.71.

2-011 3Tan OXBaThIBAE€T MEPUOJ MEXKIY JIByMs MUPOBBIMU BoHaMu. OH XapaKTepeH TeM
YTO Ha KOHCTUTYLIMOHHBIA YPOBEHb BBIXOJIAT colMaibHble npaBa (I'epmanus, YexocnoBakus,

Wpnanaus, Mekcuka u naxe CCCP)

3-i1 aTan HauuHaeTcAa nocyie Bropoir MupoBoil BoiHbI 10 80-X — pacnaj KOJOHUAIbHBIX
CHUCTEM II03BOJIUJIO OONBIIOMY KOJUYECTBY CTpaH npuMmepHo 130-Th cTpaHaM NPUHSTH
Koncturtymmu (B Tom umcine u Wumonesmnm 1949 romy). IlosBUIMCH CONMaIMCTHYECKHE

Koucturyuuu B bonrapuu, Benrpun, Beetname u T.11.

Hakonen 4-i1 stan Hayancs ¢ 90-x u xapakrepusyercs pacnagom CCCP u otkazom cTpan
oT QopManbHON COBETCKON KOHCTUTYLMHU. Ha 3TOM sTame mpakTHUeCKH BCE MOCTCOBETCKUE

CTPAHBI ITPUHAJIN HE3aBUCHUMBIC KOHCTUTYIHUH.

W nes MUpOBOT0 KOHCTUTYLIMOHAJIM3MA CBSA3aHA C OTPAaHUYECHUEM BIACTH OCHOBAHHOIO HA
MIPE0CTABICHUH CBOOOIBI TMYHOCTH U B 1IeJIOM HHCTUTYTaM Irpa)K1aHCKOTo oO1iecTsa. iMeHHO
[0 3TOM NMpUYMHE B Teopuu MpaBa KOHCTUTYLHMIO NMPHU3HAIOT OOIIECTBEHHBIM JOTOBOPOM,
JIOTOBOPOM MEXIY I'PaKJAHUHOM M rOCyAapcTBoM. Maes moroBopa 3axirodaercs B TOM, 4TO
OpraHu3anys rocyJapCTBEHHOM BIACTH JOJDKHA OCYILECTBIIATHCS II0 HMPUHLUILY Pa3fciICHUs
BJIACTEH, KOTOPBIN MTO3BOJISIET CACPKUBATL U OTPAHUYUBATH OTIEIIbHBIE BETBU BIACTH C LICJIbIO

NIPEOCTABICHUS MPABOBOI CBOOOIBI MHCTUTYTaM IPaXKAAHCKOTO OOIECTBa.
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KoHCTUTYyIMH TpaKTHUECKH BCEX CTpaH coAepar B ceOe JBE OCHOBHBIE KaTETOPHU ATO
rocylapcTBEHHasl BIACcTh U IPaBOBast cCBOOOA. A B3aMMOCBS3b ATHX IIECHHOCTEH U (GOpMUPYET

HUACOJIOTUI0 KOHCTUTYLIUOHAIU3MA.

KoHCTUTYyIMOHAIM3M B COBPEMEHHBIX IIPABOBBIX CUCTEMAaX CTPAH MUpPa ITOHUMAETCS KaK
ITOJINTUKO-IIPABOBOE SIBJICHUE, TAPAHTUPYIOIIEE OTPAaHUYMTENIBHBIN XapaKTep roCy1apCTBEHHON
BiIacTH. KOHCTUTyLMOHAIM3M Kak [EPMAaHEHTHO Pa3BUBAIOLIAACS JAMHAMHUYECKas CHCTEMa
HapsAay C MPHOOpPETEeHHEM IPaBOBOI OOOJOUKH, 3HAYUTEIHHO BIHMAET Ha (OPMHUPOBAHHE
IIPaBOBOTO CO3HaHMs HaceneHusa. [locpencTBoM BEepXOBEHCTBA KOHCTUTYLIHMOHAJIM3Ma
MyOIMYHBIE MHCTUTYTHl BJIACTU CTAHOBATCSA JOCTYIHBI TpakJaHaM, MOCTEHNEHHO HCUYE€3aeT
MIPaBOBOW HHTHIIN3M, a KOHCTHUTYIIHOHHBIC MOJOKEHUS MPHUOOPETAIOT JKUBYIO THHAMHKY.
Takoe B3anMOOTHOIIEHHE OOIIECTBA U rOCYAapCTBa JAEIAeT peajbHbIM ydyacTue I'paxkJaHuHA
B YIIPaBJICHUU TOCYJapCTBOM M aKTyaJIM3UPYeT KOHCTUTYLIMOHHBIE MHCTUTYTHI. B KOHEUHOM
cuere, BCS OJUTUKO-IIPaBOBasi CUCTEMa, TIOCTPOEHHAs Ha (pakTuyeckoit KoHcTuTyum, ciykut
CTaHOBJICHUIO IPA’KJAHCKOrO 00IEeCTBa, FrapaHTUsAM MpaB U CBOOOJ YEIOBEKA U IPaXKAaHNUHA,

00eCTeYeHNI0 CTAOMITBHOCTH KOHCTUTYIIHOHHOTO CTPOSI M TOCY/IapCTBEHHON HE3aBUCHUMOCTH.

Takum 00pa3om cieayeT OTMETHUTh, YTO KOHCTUTYIIMOHAIM3M MOCTPOEH MO MPHUHIIUITY
MPUOPUTETHOCTH IMpaB 4YeJIOBEKa OTHOCHUTEIBHO TOCYJapCTBEHHOH BiacTh. B sTtoM wuues

«xkuBoi» KoHcTUTyIMH.

CH0XHOCTh TOCYAAapCTBCHHOT'O YIIPABJICHHA B COBPEMCHHBLIX TOCYHapCTBaXx Tp66yeT oT
BlacTeu pacmiipeHus CUCTEMbI ITOCYAapCTBCHHBIX OPIaHOB. CJIC,I[OB&TCJIBHO YBCIIUYUBAIOTCA
CY6T>CKTBI HOPMOTBOPUYCCTBA. B cBoelt gesaTensHOCTH 3TH OpraHbl JOJIKHBI OPUCHTHUPOBATHCA
Ha KOHCTHUTYLIMOHHBLIC Tpe60BaHI/I$I. OI[HaKO HOpOfI O M 3aaa4Md, a MHOorga M HE SACHOC
IMPECTABJICHUC KOHCTUTYLMOHHBIX MOJIOKEHUM TOJKAIOT 3THU CYG’LGKTH TOCYHapCTBCHHOT'O
YHOpaBJICHHUA HAa HApYHICHUC KOHCTUTYIHMOHHBIX MOJIOXKEHUM. B3auMMOOTHONICHUSI JTUYHOCTHU
U TOCyHapCTBa, TOCYAApPCTBCHHOC YIIPABJICHUC HOCAT MHOFOCHOﬁHLIﬁ, KOHCTUTYHHOHHO-
,Z[OFOBOpHOfI XapakKTep H n30eKaTh HapyHmCeHusa OOroBopa HJIM HWHAYC MOXHO CKa3aTb

KOHCTUTYHHOHHO-IIPABOBBIX KOJLTHU3UH MMPAaKTHUYCCKU HCBO3MOKHO.

Bcem HaM K3BECTHBI I'eépMAHCKUI KOHCTUTYLMOHAIUCT AJsiekcaHaAp biaHkeHnareib
YKa3bIBa€T JABE CUTYALIMH, KOIJ1a TOCY1apCTBO UIU TOYHEE FOCYIapCTBEHHBIE OpPraHbl JCHCTBYET
B pa3pe3 ¢ Koncrurynueil. B nmepsom ciiydae 3aKkoHozaTeJb MOXKeT KOHKPeTH3HPOBATH
Koncrurynuio takum o0pa3om, 4T0 3T0 OyaeT BbI3bIBATH KOHCTHTYLMOHHO NPaBOBbIE
COMHEHHS WJIH NPOoTHBOpPe4Yus. Bo BTOpoM ciyyae 3aKOH, He BbI3BIBAIOIIMH COMHEHUA
B IIaHe cOOTBeTCTBHA KOHCTHTYIMHM, MOKET NPUMEHATHCS HUCIOJHUTEIbHON BJIACTHIO

TAKHUM oﬁpaaoM, YTO MOABUTCH MOBOA 1JIA KOHCTUTYIHHOHHO-IIPABOBbLIX COMHEHMH.
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IIooTOMy OCHOBHOM 3aJa4eii OPraHOB KOHCTUTYLIMOHHOTO KOHTPOJS — SIBISETCA
paccenBaHue KOHCTUTYIUOHHO-IIPABOBBIX COMHEHHUN ITIOCPEACTBOM CBOMX PEIICHUM U 3aIUTa

KOHCTUTYIHMOHHBIX I.[GHHOCTGFI.

06 YHUBepcailbHOoCmu KOHCMUmMYUUOHHbBIX uermocmeﬁ Komopboleé C6A3AHHbl C

npuopumemom npae inuiHocmu.

KoHcTUTylIMOHHBIE ~ LIEHHOCTH  OTAENBHOTO  TrocygapcTBa  XOTb M UMEIOT
BHYTPUIOCYJapCTBEHHYI0 HOPMAaTHBHOCTb, HO OHH HOCST B ce0e Takke KilacCu4ecKue
yYHHUBEpCaJbHbIE [ICHHOCTH Ha 3alUTE KOTOPBIX K MpuMepy cTouT EBponeiickuii cya o npaBam

YCJIOBCKa.

EBpornelickuii Cyn CUATAET, 4TO MPUHLIUI «aBTOHOMHOCTW» B IOAX0AaX K EBponernckon
KonBeHIIMM 0 3amuTe MpaB 4YelIOBEKa U OCHOBHBIX CBOOOJ K OTICIBHBIM IIpaBaM YeIOBEKa
JOJDKEH COOTBETCTBEHHO OBITh OOECTeYeH €IUHBIM MOJXOJOM B TOHHMAaHUU CYIIHOCTH

KOHKPCTHOTIO ITpaBa U YHUBCPCAJIbHOCTBIO B HpaBOHpHMeHHTeHBHOﬁ IIPaKTHKE.

[Togo6Has 3amaya Takke CTOUT IEpel KOHCTUTYLMOHHBIMHU CylaMH, KOTOPBIE JIOJIKHBI
o0ecrneynBaTh €IMHOE MOHUMAHNUE KOHCTUTYLHMOHHBIX TpeboBaHuid. OHAKO 3/1€Ch CUTyalus
oOcTout crnoxHee. B rocynapcTax riae GyHKIMOHUPYIOT HECKOJIBKO BBICIIHUX CY/IOB K IPUMEPY
I'epmanus, Poccust u T.1. u30ekaTh pPaCXOKICHUHA MEXIY AITUMHU CydaMH HPAKTUYECKH

HEBO3MOKHO. Ho 310 TeMa nipyroit Auckyccuu.

Crnenyer mipu3HaTh, KOTHUTHMBHAs JUBEPreHIMs, KOTOpas TIOpOM HaOmomaercs
B IIOCTCOBETCKMX CTpaHaX, MOXET HEraTUBHO IOBJIUATH HA YHUBEPCAIBHOCTH IIpaB
YeJIOBEKa M CO3/1aTh HEONArONMPUATHYIO KApPTUHY «HCKAXEHHOCTHY» BOCHPHITHS IEHHOCTEH
KOHCTUTYUHOHAIM3Ma. Henb3st BO MMl 3aIMThl OHON LHEHHOCTH MCKaXaTh CYIIHOCTb APYTrou

HE MEHEE 3HAUUMOUW KOHCTUTYILIMOHHON IEHHOCTH.

KonctutynmonHoe npaBocyaue cieayeT npu3HaTh 3((EKTUBHBIM CPEACTBOM B OXpaHe
Konctutynuu, B obecrieueHUu pEryasTUBHOIO KOHCTUTYLMOHAJIM3Ma B IMpaBOW cuUCTEME U

0€3yCJI0BHO CYIIECTBEHHBIM CPEICTBOM 3aLIUTHI IPAB JTUYHOCTH.

HO,Z[‘ICpKI/IBaH OCHOBHYIO 3a/ja4y OpraHOB KOHCTHTYLIMOHHOI'O KOHTPOJIA XOTCJI OBI
CIIC pa3 HAIIOMHHUTb, YTO KOHCTUTYHHUOHHBIC CYIbl B OOJNBIIIEH CTENEHU CJIy’Kar 3aiuTe
KOHCTUTYHOHWOHHBIX IIPpaB YCJIOBCKA HCXKCIIN OpraHHU3allui CUCTCMbI FOCYI[EIpCTBCHHOﬁ BJ1aCTH,
KOTOpPas OITATH KE UCXOAA M3 KOHCTUTYLIMOHHBIX Tpe60BaHHfI CIIYKUT PAa3BUTUIO U I'apaHTHU

CBO6OI[LI JINYHOCTH.
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[TosToMy mpaBo 4enoBeka OOpaIIaThCsi B KOHCTUTYLIIMOHHBIM CyIl C 7KaloOOW sIBIIsSETCS
O0OBEKTUBHOW PEATBbHOCTHIO CAMOT0 KaK KOHCTHTYIIMOHHOTO IPAaBOCYIWs TaK U B IEJIOM

OTpaciau KOHCTUTYIIMOHHOTO IpaBa.
O cmanoenenuu uHcmMumMyma KOHCIMUmMyyuOHHOU canoowvl é Azepoaiidicane.

B A3zepb6aitxkanckoit Pecryonuke mocne npunHsatus Ha pedepenayme Koncrurymuu 1995

rojia crajia BakHas 3aga4da GopMupoBaHus 3(H(HEKTUBHOTO TPABOBOTO MEXaHU3Ma €€ OXPaHbI.

1997 rony 6611 ipuHAT 3akoH «O Konctutymonnom cyae» u ¢ 1998 rona pyHKImonupyer
Koncturyunonusiii cyn Azepbaiimkana. OqHako STOT 3aKOH HE coaeprKai mopsiaKa oOpalieHus

rpaxaad B KOHCTUTYIIHOHHBIH Cy/.

2002 romy B mepHOA KOHCTHUTYHMOHHBIX pedopM B KOHCTUTYLHIO BKIIOUMIM HPaBO

oOparneHus Kaxa0ro u B ToM yuciie OmOyncamany B KOHCTUTYIIMOHHBIH CY/I.

2003 romy B HOBOH pemakmuy ObUT MPHUHAT HOBBIM 3akoH «O KoHCTHTYynHOHHOM cynie»
TJIe 9TO IPaBO MPHUOOPETIO MPOLECCYATbHBIE OCHOBBI U COOTBETCTBEHHO KOHCTUTYIMOHHBIN CYy/I
CTaJl peaJbHBIM, JIOTIOTHUTEIBHBIM CPEICTBOM 3aIIUTHI ITPAaB U CBOOO IMYHOCTH. B cucreme
3alUThI [IpaB JIMYHOCTH KOHCTUTYLIMOHHBIM CyJ] pacCMaTpHUBAaeTCs HE OCHOBHBIM CPEJCTBOM

3alIUTHI TaK OPraH KOHCTHTYIIMOHHOTO MPABOCYIUSI HOCUT CyOCUINAPHBIA XapakTep.

Takum 00pa3oM B HacTosIee BpeMs MPaBOM Mojadd kanoO0bl B KOHCTUTYITMOHHBIN
cyn AzepOaimkaHa HaleneH Kakablid. [oBOps Kaxabpldi MMEETCs B BUAY HE 3aBUCHMO OT
TPpaXJIaHCTBA, JMOO OT €ro OTCYTCTBHS: WHAMBHI, a TAaKXKe OOIICCTBEHHAs OpraHU3aIus,

IOpUANYECKHE JTUIA, TEPPUTOPUATIBHBIE KOJJIEKTUBBI IPaskaaH (MyHHUIUIIATUTETHI).

Cnez[yeT OTMCTUTH, YTO B A3ep6a17m>1<aHe IIpaBOM IIOAa4YuU O6paH_IeHI/I$I 10 BOIIpOCaM
HapylmieHusd I1paB U CBO60,Z[ YCJIOBCKAa HAZICJICHBI CYJIbl U OHU HOCTATOYHO 3(1)(1)CKTI/IBHO O3THUM

IIPaBOM MOJIB3YIOTCA.

ITo cocrosnuio Ha koHel nepBoil nmonoBuHel 2015 roga Ilnenymom KoHctuTynnonHoro
cyna Azepbaiimkana BeiHeceHo 307 [TocranoBnenuit u 72 onpenenenus. 107 [ToctaHoBneHuit
u 49 onpenenenuii ObIJIO NPUHATO HA OCHOBAHUM KOHCTUTYLIMOHHOM 5KaJI00Bl. DTO COCTABISAET
npuMmepHO 35% ot obmux pemenuid. U ecnu yuectsb, uto 17% MOCTaHOBIECHUI BEIHECEHO 10
3anpocy BepxoBHoro cyna, 25% mo obpamienuto cynoB u 5% mo 3anpocy OmOyncmaHna, TO
CJIeyeT MPEIION0XKUTh, UTO 0KoJI0 80% nocraHoBieHU KOHCTUTYIIMOHHOTO cyJa B TOW MU

WHOW CTETNIEHU CBSI3aHbI C 3aLMTON IIPaB JUYHOCTH.
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CratucThyecKkre JaHHbIE B OTHOLIEHMHM PACCMOTPEHHBIX A€ 0 KOHCTUTYLHOHHBIM
xanmobam coctapisieT npumepHo 5-10 % oT yucia MOJaHHBIX XKalnod B TEUEHUH roja. ITo

J0CTAaTOYHO OOJIBIION 00BEM PACCMOTPEHHBIX JEII.

KoHnctutynunonsnsle 3xano0bl B mpakTuke AszepOaiipkaHCKOrO KOHCTUTYLIHOHHOIO
MIPaBOCYUSI OXBAThIBAIOT MMYIIECTBEHHbIE OTHOIIEHMS, MPAaBO COOCTBEHHOCTH, CEMENHBIE,

TPYZAOBBIE, HAJIOTOBBIE, KPEAUTHBIE TPABOBBIE OTHOIICHMS.

3aKOHOMATEILCTBO K TI0Jjau€ KOHCTUTYIIMOHHOW >KalloOBl CTAaBUT OTMPEICICHHBIC

TpeOOBaHMUS:

° MOCJIC UCUCPIIaHUA BCCX HAIIMOHAJIBHBIX CPEACTB 3alllMThI, B TCHCHHUU 6 MECANCB CO OHA

BCTYIIJICHUS B 3aKOHHYIO CHITy pelieHusi BepxoBHOTo cyia 1o 1aHHOMY JIENy;

* B TEUEHHH 3-X MECALIEB C MOMEHTA HAPYIICHHUS TpaBa 3asiBUTENS Ha OOpaIleHne B Cy/.

CJ'ICI[yeT OTMCTUTD, YTO IO KOHCTUTYLIUOHHBIM Kajmooam CYILICCTBYCT JINIIb KOHKpCTHBIfI
KOHCTI/ITyI_II/IOHHHﬁ KOHTPOJIb. FpamnaHe a6CTpaKTHLIM KOHTPOJIEM B KOHCTPITyuPIOHHBIfI cya
HC MOryT o6pamaTLc;1. OIIHaKO B Y9aCTH 3allWTHI IIpaB YCJIOBCKaA IMPAaBOM IMPCAOCTABICHUA
3arpoca u 06paLI_[eHI/ISI 110 HOPMOKOHTPOJIIO B HaCTHU a6CTpaKTHOF O KOHTPOJIA HAACJICHBI CYbI,

B TOM uuciie BepxoBHslit cyq u OmOyncmaH.

Takum 00pa3oM KOHCTHTYLIMOHHBIE KaJ00bl B OCHOBHOM TIOCTYIAIOT Ha BCTYIUBIIYIO B
3aKOHHYIO CHIIy peleHus BepxoBHoro cyna. [1o3ToMy 3akoHOAATENb yCTAaHOBHI HEKOTOPBIE
OrpaHMYEHUS B KAKUX CIIy4asx )kajao0bl Ha perieHns BepxoBHOro cyjaMOryT ObITh pACCMOTPEHBI.
B ¢1.34.2 3akona «O KOHCTUTYLIMOHHOM CY/1a)» TOBOPUTCS, YTO KOHCTUTYIIMOHHBIE 5KaJI00BI Ha

pemeHust BepxoBHOTO cyzia MOTYT OBITh PACCMOTPEHBI:

34.2.1. B ciydae HENIPUMEHEHMSI CY/IOM IOJUIEKAIETO IPUMEHEHUI0 HOPMAaTUBHO-IIPaBOBOIO

aKTa,

3422. B cJIydac IIpUMCHCHU CYJOM HEC ITOAJICIKAIICTO IIPUMCHCHUIO HOPMATHBHO-IIPABOBOI'O

aKTa,

34.2.3. B ciydae HEBEPHOI'O TOJKOBAHUS CYyJIOM HOPMATHBHO-ITPABOBOIO AKTA.

Crnenyer OTMETHTh, YTO KOHCTHTYLIMOHHBIM CyJq HE paccMaTpuBaeT (pakTuuyeckue
00CTOSITENILCTBA M HE JaeT OLEHKY J0Ka3aTeIbCTBaM. 3ajiauell KOHCTUTYLMOHHOTO Cy/aa
SIBJIIETCS €IMHAsI MHTEPIIPETALNs CYLIHOCTH U COZIEP>KaHNsl KOHCTUTYLIMOHHOTO 1pasa. B aroii
yactu KoHcTUTYLIMOHHBIN cyn A3ep0aiikaHa TeCHO coTpyaHudaeT ¢ EBponeiickum cynoM mo

IpaBaMm uenoBeka, Benenuanckoin Komuccuei.
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B mHacrosimee Bpems ycnemHo JeiicTByeT Beneumanckuit  gopym  co3maHHBII
Benenmanckoii Komuccueit Coera EBpombl, OGmaromapsi KOTOpOH KOHCTUTYLMOHHBIE CYJIBI
€BPOICHCKUX CTPaH Ha OCHOBAHHUM CBOMX 3aIPOCOB MOTYT IIOJy4YaTb y CBOUX €BPOIECUCKUX
KOJIJIET COOTBETCTBYIOILYIO UX MO3ULUIO 110 AaHAJIOTUYHBIM JI€JIaM UMEIOIIHUMCS B UX IIPAKTHKE.

Ero s dexTrBHOE COTPYIHNYECTBO HA IPAKTUKE JOKa3aHa BPEMEHEM.

CrnenyromuM 3aKOHOAATEIbHBIM TPEOOBaHUEM SBIISIETCS TO, YTO B KOHCTUTYIIMOHHOM

Kanobe JOJIDKHBI OBITH 000CHOBAHEL:

34.7.1. HapyueHHe OcrIapuBacMbIM HOPMATHBHO-ITPABOBBIM, CYI€OHBIM MIIM MyHULIUTIATEHBIM

AKTOM TIPaB U CBOOOJ 3asiBUTEIS; (TO €CTh HAIMYKE KOHKPETHOTO JIeia)

34.7.2. monHOE WCIONB30BaHME TMpaBa OOXKaJOBaHUS CyAeOHOrO akKTa, OTCYTCTBHE
BO3MOKHOCTH IIPEAOTBPAILCHUS Yepe3 ApyTue Cy/ibl HapylIeHHs paBa oOpaleHus B

Cya W MPUYNHCHUA TAXKCIIOIO U HCTIOIIPABUMOI'O ymepGa.

B nmpaxTrke KOHCTUTYIIMOHHBIX CY/IOB B OTHOLICHUH IIPEAMETa KOHCTUTYIIMOHHOM 5KaI00b1
UMEIOTCS Pa3iIMyYHbIC MOIXObl. DTO B OOJBIIEH CTENEHU 3aBHCUT OT CTPYKTYPHI CyAeOHOU

CHCTEMBbI CTPaHbI, BUJOB UCTOUHHK I1PaBa U APYTUX OOBbEKTHUBHBIX (PAKTOPOB.

CpaBHUTENIbHOE HCCIIEOBAHME MHCTUTYyTa KOHCTUTYLIMOHHOW 3KajloObl B 3apyOeiHBIX
CTpaHax MO3BOJSET CUCTEMAaTU3UPOBAaTh YCTAHOBJICHHBIE K KaJl00aM (UIBTPHI IO HEKOTOPHIM

KPUTEpUSM:

ITo kpyry cy0beKTOB mNoAaBaeMbIX KOHCTHUTYHHOHHYIO 3kago0y. Hanpumep, B
Poccun, I'epmanun, [Beiiapun B ToM uncie B A3epOaiiykaHe KOHCTUTYITMOHHYIO Kano0y
MOYKET MOAaTh KaKAbIA. [ToHSITHE KaKIblil TOJNKYETCS AOCTAaTOYHO HIMPOKO MMEETCS B BUIY
KaX/Iblil CyOBEKT HAJIeJICHHBII CBOOOAON, B TOM YHCIEe MyHUUUNAIUTEThl. OAHAKO TO, YTO
KacaeTcsi MyHUIIMIAIUTETOB TO 3/1€Ch KOHCTUTYI[MOHHAS Kajo0a He JOKHA ObITh CBSA3aHBI C

peanuzanueil myoanuHbIX (YHKINH MyHUIIMIAIBHOTO OpraHa.

IIo 00bexkTy KOHCTUTYUMOHHOW :XKajo0bl. B 3apyOexHbIX CTpaHaX OOBEKTOM
KOHCTUTYILIMOHHOM >KanoObl BBICTYMAalOT HOPMATHBHBIE aKThl, PEIICHUS CYIOB, IEHCTBHS
rOCYAApCTBEHHBIX OPraHoB U T A. ClieAyeT OTMETUTD, YTO B OTAEIbHBIX €BPONEHCKUX CTpaHax
HaOII0aeTCs TEHICHLMHU pacIIupeHus 00bEKTOB KOHCTUTYILMOHHOTO KOHTpOis (ABCTpwus,

Wcnanus, I'epmanus)

Ilo TexHUMYECKHM Tpeﬁ()BaHHHM NpEeAbABIAAEMBbIM K KOHCTUTYINHOHHBIM JKaj100am.

3nech uMeeTcs B BULY CPOKHU Tojauu, opma xanoObl, TOCTIONUIMHA, SI3bIK U T 1.
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Bce st KPUTCPUHU BAXKHO YUUTHIBATD ITPU YCTAHOBJICHHUU 3aKOHOAATCIILHBIX OCHOB IIOAA4YN
KOHCTUTYIHMOHHBIX ’)Kanod B KOHCTUTYUHOHHBIC CY/IbI. Tak xak 3a,uaqel71 KOHCTUTYHUHWOHHBIX
Cya0B ABJISICTCA B OOJNIBIIIEH CTEIEHU MNPUBCACHUC B COOTBCTCTBUC HOPMATUBHBIX A4KTOB
KOHCTI/ITyI_[I/II/I " YCTAHOBJICHHUC GHHHOﬁ MMPAKTUKU MIPUMCHCHUS HOPMBI ITpaBa B COOTBETCTBUU

¢ Koncrurynuei.

B 3akmroueHnn Xxo4eTcs OTMCTUTD, YTO CJIICAYCT HC 336I)IBaTI>, YTO caMa JIMYHOCTD ABJIACTCA
Hamoboee «YYBCTBUTCIIbHBIM, YS3BUMbIM)) C}’6"I)GKTOM B UHCJIC CY6’I)GKTOB HAACJICHHBIX ITPaBOM

oOpallarbCsi B KOHCTUTYLIUOHHBIE CY/IbI.

[TooToMy uMEHHO 3Ta KaTeropusi MOXET OINEepPaTHUBHO BBIIBUTH KOHCTUTYLIMOHHBIE
KOJUTM3UH, HanOoJiee O0JIbIle BCTPEYaOLIUeCs OTKIIOHEHHS OT KOHCTUTYLIMOHHBIX TPEOOBaHMUIA,
HECOOTBETCTBHE HOPMATUBHBIX aKTOB KOHCTUTYLIMU U HHBIE KOHCTUTYLIMOHHBIE TIOTPEUTHOCTH.
VY4uTteIBas, YTO KOHCTUTYLIMOHHBIE CYAbl HOCSAT AOCTATOYHO MACCUBHBIE (GYHKIIMU U HE MOTYT
caMU MHUIIMUPOBATh PaCCMOTPEHUE JENl OHU PealbHO HYX/IAI0TCS B TAKOM BaYKHOM CyOBEKTE

KaK UHIABHL,.

HpI/ICOQHI/IHHIOCB K MHCHHIO aBTOPHUTCTHOI'O HOPHCTA I'OCIIOJHHA H}KaHHI/I BYKKI/IKI/IO n
CIIC pa3 NOAYCPKHY BAXKKHOCTb HAJACJIICHHUA KOHCTUTYLHHMOHHBIX CYAOB IIPABOM PACCMOTPCHUA

KOHCTUTYIHMOHHBIX ’Kanoo.

biaronapro 3a BHUMaHuE.
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INTERNATIONAL SYMPOSIUM ON
CONSTITUTIONAL COMPLAINT

ANAR ZHAILGANOVA
MEMBER OF THE COUNSTITUTIONAL COUNCIL
OF THE REPUBLIC OF KAZAKHSTAN

Dear chairman, participants and guests! The delegation of the Republic of Kazakhstan
on behalf of the Chairman of the Constitutional Council mister Igor Rogov would like to
express gratitude to the Constitutional Court of Indonesia for organising and holding at the
highest level the meeting of the Asian Association of the Constitutional Courts and Equivalent
Institutions and the International Symposium. I would like to congratulate with the anniversary
of the Constitutional Court of Indonesia and Independence day and to wish to all success and

productive work!

Kazakhstan is the only ex soviet state where the constitutional supervision is carried
out by specially established non-juridical state body. Its establishment is associated with
the Constitution of the Republic of Kazakhstan adopted on 30™ of August 1995 which 20-th

Anniversary is celebrating this year.

The Constitution safeguards the absolute right of everyone to juridical protection of rights
and freedoms. Everyone has a right to seek protection of his rights in a court and also to fill a

complaint against decisions made and actions taken infringing individual s rights and freedom:s.

The Constitutional Council of the Republic of Kazakhstan is the state body since February

1996 empowered to ensure the supremacy of the Constitution.

The powers of the Constitutional Council is determined by the Constitution and by the
Constitutional Law on The Constitutional Council of the Republic of Kazakhstan. Pursuant to

Article 72 of the Constitution and Article 17 of the Constitutional Law is empowered to:

- decide on the correctness of conducting the elections of the President of the Republic,

deputies of Parliament, and conducting an all-nation referendum in case of dispute;
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- consider the laws adopted by Parliament with respect to their compliance with the

Constitution of the Republic before they are signed by the President;

- consider the decisions adopted by the Parliament and its Chambers to their compliance
with the Constitution of the Republic;

- consider the international treaties of the Republic with respect to their compliance with the

constitution, before they are ratified;

- officially interpret the standards of the Constitution.

The Constitutional Council carries out the preliminary constitutional supervision on law
adopted by the Parliament before it signed by the President and on the international treaties they
are ratified. The subsequent constitutional supervision is conducted on law on the submission

of the national courts.

According to Article 78 of the Constitution the courts have no right to apply laws and
other regulatory legal acts infringing on the rights and liberties of an individual and a citizen
established by the Constitution. When a court finds that a law or other regulatory legal act
subject to application infringes on the rights and liberties of an individual and a citizen legal
proceedings is suspended and a proposal to declare that law is unconstitutional is submitted the
Constitutional Council. All national courts, including Court of Appeal and the Supreme Court

are entitled to submit their proposals for declaring a law unconstitutional.

The Constitutional Council's powers, its status, mandatory power of its decisions,
interplay with the legislative, executive and judicial branches allows for rights and freedoms to

be safeguarded.

Besides, the protection of human rights and freedoms constantly enhances in Kazakhstan.
For instance, the National Scheme «100 (a hundred) definite steps» has become an next step
forward to promote human rights and freedoms. The Scheme furthers the rule of law, enhances

instruments protecting rights of individuals, national companies and foreign investors.

The analysis of the constitutional supervision of states demonstrates that a state chooses
its own route of the constitutional development and mechanism of human right's protection
dependant on traditions, worldview, the level of legal consciousness of its citizens, mentality
and so on. This makes difference. However, we are all united to promote and advance protection

of human rights and the rule of law.

Thanks for attention!
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Cases:

1) by Resolution of the Constitutional Council of the Republic of Kazakhstan Number 2
dated February 27, 2008 the establishment of criminal penalty for self mutilation in a
prison by the Criminal Code of Kazakhstan declared unconstitutional as self mutilation
can be a form of self-expression against infringement of the rights and them protection. In
this case, the criminal penalty for self mutilation is inconsistent with the freedom of speech
enshrined in Article 20 the Constitution.

2) by Resolution of the Constitutional Council of the Republic of Kazakhstan Number 2 dated
April 13, 2012 the detention period starts from factual deprivation of liberty regardless

whether the special procedure has been carried out and finishes after 72 hours.
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Anap Kaunramona
wieH Koncrurynuonnoro Cosera

Pecnyosiukn Ka3zaxcran

VYBaxaeMble Tpejceaaresb, yYaCTHUKH M rocTu cummnosuyma! [leneramus PecryOmuku
Kazaxctan or umenu llpencemarens Konctutrynmonnoro CoBerta r-Ha PoroBa BbeIpaxkaer
omarogapaoctb Koncturyimmonnomy cyny MHmoHe3nn 3a Opraiu3aliyio U MpoBEJCHUE BCTPEUH
4yjaeHOB Aszuarckoil Accoumanuyu KOHCTUTYIIMOHHBIX CYJOB M SKBHBAJICHTHBIX WHCTHUTYTOB
U MEXIyHapOJAHOTO CHMIIO3MyMa Ha CaMOM BBICOKOM YypoBHe. [lo3mpaBiseM ¢ aHeM
He3aBucuMocCTH MHmoHe3un, TonoBInHOM 00pazoBanust KoncturymonHoro cyna Mamgonesuwu,

JKeTaeM BCEM yCIIEXOB U TUIOJ0TBOPHOM paboThI!

Kak HU3BCCTHO, Kazaxcran sBasercs CAUHCTBCHHBIM TIOCTCOBCTCKUM TOCYHApCTBOM,
rac KOHCTPITyuPIOHHLIfI KOHTPOJIb OCYHICCTBIIICTCA CIICIIUAJIBHO CO3JaHHBIM HE3aBUCHUMbIM
TOCYHapCTBCHHBIM OpPraHOM, HE€ BXOAAIIHUM B TPAAULNUOHHYIO CHUCTCMY Cy,Z[e6HOI‘/’I BJIaCTH

pecmy0OnukH, uto 3akpersieHo Koncturynueit Pecniyonuku Kazaxcran ot 30 aBrycra 1995 rona.

B nensix 3amuThl HHTEPECOB JTUYHOCTH, KOHCTUTYLMS rapaHTUPYET MPaBO Ka)XJA0ro Ha
CyZ1eOHYIO 3aIllUTy CBOMX IpaB M CBOOOJ, KOTOPOE HE MOXET OBITh OIPAaHMUYEHO HU B KaKUX
ciydasix. Kaxplii BripaBe 0OpaTUThCS B Cy/ 3a 3alIUTOM U BOCCTAHOBJICHHEM HapyIICHHBIX
npaB U cBOOOM, a Takke 00XKaJoBaTh JACUCTBHS M PEIICHUS, KOTOPbIE MOBJIEKIN WJIA MOTYT

IMOBJICYDb YIHICMJICHUC ITPAaB U CBO6OI[ YCJIOBCKA U I'paKaaHHUHA.

Koncturyunonnsiit Coser PecmyOnuku Kazaxcran aeiictByer ¢ deBpans 1996 rona,
SIBIIIETCS. TOCYIApCTBCHHBIM OPTraHOM, CIUHCTBCHHAsI 3ajJa4a KOTOporo — oOecrieueHue

BepxoBeHcTBa KoHcTuTymu Ha Beeit Tepputopun PecnyOnuku.

[Tomromounss Konctutynmmonnoro Coera PecnyOmuku Kazaxcran omnpenensitorces
OcHOBHBIM 3akOHOM cTpaHbl U KoHctutynnonasiM 3akoHOM «O KonctutynmonHom Coete
Pecny6muku Kazaxctan». B coorBeTcTBuU co crathelt 72 Koncturyruum Kazaxcrana u cratbeit
17 Koncturyumonnoro 3akoHa «O Koncturynmonnom CoBete PecmyOnmukm Kazaxcran»

Koncruryunonnsiii CoBer:

- pewaeT B ciyyae CIopa BOIPOC O IMPaBWJIBHOCTU IpoBeneHUs BbiOOpoB Ilpesunenta

pecyonuku; BEIOOpOB nemyTtaToB [lapmamenTa; pecrnyoaukanckoro pedepeHayma;
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- paccMarpuBaeT Ha cooTBeTcTBUE KOoHCTUTYIMU 10 noanucanus [Ipe3nieHToM npuHsTHIE
[TapnamenTom 3akoHbl; npuHATHIE [lapnamentom u ero Ilanaramu (Maxunuca u Cenara)

MOCTAHOBIICHHS; MEXIyHapPOIHbIE JOrOBOPHI PecyOnuku 10 uX paTudukanuy;
- Jaet opunMagbHOE TolKoBaHUe HOpM KoHcTuTynumy;

- J0 IIPUHATHUSA HapJ'IaMeHTOM COOTBCTCTBCHHO PCIICHUA O JOCPOYHOM OCBO60>KI[CHI/II/I
OT JOJIDKHOCTH HpeBI/II[eHTa pecny6n1/n<1/1, OKOHYATCJIbHOTO PCHICHUA 00 OTPCHICHHUH OT
JOJDKHOCTHU Hpe3I/I,Z[eHTa pCCHY6J'II/IKI/I JacT 3aK/IIIOYCHUC O CO6J'II-O,Z[CHI/II/I YCTAHOBJICHHBIX

KOHCTUTYIIMOHHBIX MPOIIETYP.

KoHcTUTYy1IMOHHOE TIPOU3BOACTBO 1O MPUBEAECHHBIM BOMPOCAM MOXKET OBITh BO30YKICHO
Tonbko TO oOpamenusiM Ilpesunenta Pecnybnmuku Kasaxcran, Ilpencemareneit Ilamat
[TapnamenTa, He MeHee OIHOW mATOW yacTu oT oOmiero yucia naemyraroB Ilapmamenta,

IIpembep-Munucrpa.

PaccmarpuBas no noanucanus Ilpesunenrom npussTsie IlapimamMeHTOM 3aKOHBI U 110
parupuKany MeXIyHapoaHbIe TOoroBOpHl PecmyOnuku Ha coorBercTBUe mx KoHcTHTynuw,
Koncturynnonnslii CoBeT OCYLIECTBISIET NPEABAPUTEIbHBIA KOHTPOJIb, a IMOCIENYIOIINN
KOHTPOJIb — IIPU NPOBEPKE KOHCTUTYLIUOHHOCTH 3aKOHOB U MHBIX HOPMATHUBHBIX IPAaBOBBIX

aKTOB 110 OOpalleHusM cy10B PeciyOnuku.

B crarbe 78 Hameit KoHCTUTYyIMM yCTaHOBIIEHO, YTO CYy/bl HE BIIPABE MPUMEHSTH 3aKOHBI
Y WHbIE HOPMAaTHBHBIE MPABOBBIE AKTHI, YHIEMJISAIOIIME 3aKperuieHHble KoHcTuTyuen npasa
1 cBOOO/IBI YENIOBEKA U TpakJaHuHa. Eciiu cyn yCMOTPUT, UTO 3aKOH UM MHOW HOPMaTHBHBIN
MIPAaBOBOM aKT, MOJUICKAINN MPUMEHEHHUIO, YIIEMIISIET 3aKperuieHHble KoHcTuTyuen npasa
1 cBOOOIBI YeJIOBEKAa M TpaKJaHMHA, OH 00s3aH MPHUOCTAHOBUTH MPOM3BOJCTBO IO €Iy
n obparutbes B Konctutynuonuslii CoBeT ¢ MpenCTaBiICHHMEM O NPU3HAHMM STOTO aKTa

HCKOHCTUTYUHWOHHBIM.

B coorBercTBUM ¢ JaHHOW KOHCTUTYUMOHHOW HOpMmoMl B Konctutynmonuwiii CoBet
oOpararorcs cyasl PecryOnuky BceX WHCTAHIMNA: pailOHHBIC M MPUPABHEHHBIC K HUM CYIIBI,
00JacTHBIC W MMPUPABHEHHBIEC K HUM CYJIbI, paCCMaTPHUBAIOIIUE Jiea U CIIOPBI, KaK B KaueCTBE
cy/a anejuIIMOHHON M KacCallMOHHOW MHCTaHIMH, a Takxke BepxoBubiii Cy/ B KaueCcTBE cy/a

Ha,HSOpHOﬁ WMHCTAaHIIMH.

TakuMm 00pa3oM, KOHCTUTYLMOHHBIH KOHTposib B PecnyOmuke Kazaxcran sBisercs
JEHCTBEHHBIM MHCTPYMEHTOM 3alLMThl KOHCTUTYLIMOHHBIX IIPaB IpaXk/iaH u yenoseka. Craryc

1 IIOJIHOMOYHU A KOHCTI/ITyI_II/IOHHOFO COBCTa, o0s13aTeIbpHas puaniccKad cuiia €ro peH.IeHHﬁ,
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MEXaHHU3M B3auMoneucTBus ¢ lIpe3uaeHToMm, 3aKOHONATENBHOM, HMCIOJHUTEIBHON U
CyeOHOM BETBAMH BIACThIO OOECIEUMBAIOT peaM3allMIo MpaB U CBOOOJ, 3aKPEIJICHHBIX

Koncturynuei.

Bmecte ¢ TeM, HHCTUTYT 3aluThl IIpaB U cBoOOx B PecnyOnuke Kasaxcran mocTossHHO
coBepiieHcTByeTcsi. HanmonanpHast mporpamma 2015 roga «100 KOHKpPETHBIX IIAroB» IO
peayiM3anui MATH WHCTUTYIHOHAIBHBIX pedopM TocyqapcTBa CTaja OYEepeIHBIM IIaromMm
B IPOrPECCUBHOM U TIOCTYyNareIbHOM JIBJKEHUM B pealn3allud KOHCTUTYLIHOHHOIO
cTaryca 4yejoBeka M rpaxxaanuHa. B Ilporpamme yneneHo oco0oe BHUMaHHE 00€CIEUEHUIO
BEPXOBEHCTBA MpaBa, MOIECPHU3ALNN MEXaHH3Ma 3aIIUTHI MPaB GU3NIECKUX U FOPUIMUECKUX

JIU1, B TOM 4YHCIIC, HpeI[HpHHHMaTGHGfI U MHOCTPAHHBIX UHBECCTOPOB.

Cnenyer 0co060 MOTUYEPKHYTh, UTO aHAJIU3 JCSATEILHOCTH OPraHOB KOHCTUTYLIHOHHOTO
KOHTPOJISL 3apyOexHBIX CTpaH IMOKA3bIBAET, UYTO Ka)J0€ rocydapCTBO BHIOpano CBOW IMyTh
KOHCTUTYLIMOHHOTO Pa3BUTHS, CBOMl MEXaHU3M 3alllUThl KOHCTUTYIIMOHHBIX IMpaB U CBOOOI
rpaxaa  H, B 3aBUCHUMOCTU OT YCTOSIBIIMXCSA TPAAMIIMIA, MHUPOBO33PEHHUS M OT YpPOBHS
MIPaBOCO3HAHHUS CBOMX T'pakJlaH, OT UX MEHTAJIUTETa U TaK JaJiee, - B 9TOM Hallle pa3jinyue, HO
00beIMHSET BCEX HAC OJJHO — ATO CTPEMJICHHE K HAWIy4Ilel 3aluTe npaB u cBoOO YeIoBeKa

U K YTBEPXKJACHUIO IPABOBOTO TOCY/IapCTBA.

Cnacubo 3a BHuMaHue!
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INTERNATIONAL SYMPOSIUM ON
CONSTITUTIONAL COMPLAINT

International Symposium on Constitutional Complaint
Comparative Perspectives on Constitutional Complaint
in East-Timor Constitution perspective
Deolindo dos Santos (Judge Counselor)

Dear President of the Constitutional Court of Indonesia.

Honorable Judges and all participants in this symposium, Timor-Leste as a democratic,
sovereign, independent and unitary State based on the rule of law, became the first new
sovereign State of the twenty-first century and of the third millennium recognizes principle of

separation of powers (articles1, 69 of constitution).

Honorable participants In Timor-Leste judicial system not exist Constitutional its self the
Supreme Court of Justice is the highest court of law and the guarantor of uniform enforcement

of the law, and has jurisdiction throughout the national territory;

And it is also incumbent on the Supreme Court of Justice to administer justice on matters
of constitutional (article 124 of the constitution).

On constitutional maters the Supreme Court has competence as following:

a). To review and declare the unconstitutionality and illegality of normative and legislative
acts by the organs of the State;

b). To provide an anticipatory verification of the legality and constitutionality of the statutes

and referenda;
c). To verify cases of unconstitutionality by omission;

d). To rule, as a venue of appeal, on the suppression of norms considered unconstitutional

by the courts of instance, (article 126 of the constitution).
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Honorable participants in respect to the point a, b and ¢ that I pointed above, normally the

Supreme Court of Timor-Leste make abstract review constitutionality

The abstract review only shall be request by: The President of Republic: The Speaker
of National Parliament; The Prosecutor General, based on the refusal by the courts, in three
concrete cases, to apply a statute deemed unconstitutional; The Prime Minister; One fifth of the
member of National Parliament; Ombudsmen. Its mean that individual can’t request abstract

review unconstitutionality.

Distinguish participants point that I pointed is an appeals on constitutionality in respect to
the principle that the court shall not apply rules that contravene to the constitution of Republic

of Timor-Leste or the principles contained therein (article 120 of the constitution).

Therefore, the article 152 of Constitution of Timor-Leste established the following:

1. The Supreme Court of Justice has jurisdiction to hear appeals against any of the following
court decisions:
a) Decisions refusing to apply a legal rule on the grounds of unconstitutionality;
b) Decisions applying a legal rule the constitutionality of which was challenged during
the proceedings.
2. Anappeal under paragraph (1) (b) may be brought only by the party who raised the question

of unconstitutionality.

3. The regime for filing appeals shall be regulated by law,

The article 152 of Timor-Leste Constitution provides opportunity for individual and
collective (accused, public prosecutor in criminal case, all parties in civil and administrative
case ), to filed constitutional complaints by appeal to the Supreme Court when the decision of

Court at the first instance violated the fundamental rights and constitutional rights of the citizen.

Honorable participants as procedural to field constitutional complaint or appeal to the
Supreme Court for the moment based on Civil Procedure Code, Criminal Procedure Code and

Administrative procedure Code)

The decisions of the Supreme Court of Justice of Republic of Timor-Leste shall not be
appealable. They shall have a general binding effect on processes of abstract and concrete

monitoring, when dealing with unconstitutionality, (article 153 of the constitution)
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To conclude I just want to point out that Timor-Leste as a new country our judicial system
is very open to learning from the other countries which system is already developed including

constitutional complaint issues.

Finally on behalf of the Timor-Leste delegation I would like to extend my heartfelt

congratulation to the Constitutional Court of Indonesia for 12 years of its anniversary.

Thank you very much for your time
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Mikhail I. Kleandrov
Judge of the Constitutional Court
of the Russian Federation

Professor of Law

An individual complaint of a citizen on violation of his fundamental rights and legitimate
interests has been initially admissible at the Constitutional Court of Russia, from the very
foundation of the Court. It was stipulated as early as in the Law of the RSFSR of 6 May 1991 No.
1175-1 “On the Constitutional Court of the Russian Soviet Federative Socialist Republic”. At

that time, it used to be considered within the constitutional review of law enforcement practice.
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After the renowned events of October 1993, which resulted in temporary suspension of the
activity of the Constitutional Court of Russia for one and a half years, and after the adoption of
the new Constitution of the Russian Federation on 12 December 1993, pursuant to Section 4
of Article 125 of the latter, particularly, the Constitutional Court of the RF began to review the
constitutionality of a law applied in a concrete case — in accordance with the respective federal
law. The Federal Constitutional Law of 21 July 1994 No. 1-FKZ “On the Constitutional Court
of the Russian Federation”, which was amended seven times since the adoption, occurred to be
such a law. The named law contains a particular Chapter XII named “Consideration of cases on
the constitutionality of laws upon complaints on violation of constitutional rights and freedoms

of citizens”.

From the moment when the law came into force it was assumed that it would be either
citizens of the RF, or foreign citizens, as well as persons without citizenship who would apply
to the Constitutional Court of the RF with complaints on violation of their constitutional
rights and freedoms. However, the Constitutional Court of the RF itself by a number of its
own judgments has expanded this list, as a result, associations of citizens are also entitled to
apply with constitutional complaints, including religious organizations, joint-stock companies,
partnership companies, limited liability companies, state-owned enterprises, municipal entities,
national minorities, national-cultural autonomies and structures thereof acting on federal and

regional levels, etc.

Taking into consideration that among those entitled to apply to the Constitutional Court of
the RF in favour of citizens are the Ombudsman (which he does on the average 6-7 times per
year) and the Prosecutor General of the RF (which he has not done yet), it is obvious that in
the Russian Federation a rather wide range of subjects is entitled to apply to the Constitutional
Court of the RF with complaints on violation of constitutional rights, freedoms and interests of
citizens, either directly, or indirectly. From about 20 thousand complaints and other applications
submitted to the Constitutional Court of the RF annually, the share of constitutional complaints

of citizens is sufficiently higher than 90 percent.

And, obviously, within this stream of complaints and applications there are a lot of
those declared by the Constitutional Court of the RF inadmissible; mainly — due to their non-
constitutional nature, and due to that the issues addressed therein are subject to be resolved and
are virtually resolved by other judicial bodies by means of criminal, administrative and civil
proceedings, as well as by other law enforcement bodies, or due to that a citizen applies to the
Constitutional Court of the RF not in relation to violation of his rights and freedoms, but in
defense of a certain public interest that he comprehends in a specific way. At the present time,

since 2010 the Constitutional Court of the RF does not consider complaints if the contested law
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is only subject to application in a concrete case, currently it has to be applied virtually, provided
that it is a judicial case which has been considered by general courts or arbitration courts, and

that the court’s decision has already come in force.

The law stipulates some extra “filters” for the constitutional complaints of citizens, which
allow the Constitutional Court of the RF to devote its main attention to those cases which

concern violations of genuine constitutional rights and freedoms of citizens.

Among the other problems of the constitutional justice mechanism in Russia the non-
systemacity thereof should be mentioned. The case is that Russia is a federative state, and
the constitutional justice is not limited to only the Constitutional Court of the RF. It is carried
out, as well, — within the limits of their own discretion — by constitutional and statutory courts
of the constituent entities of the RF (these are the courts of regional level), which amount
to 18 (whereas, in Russia there are 85 constituent entities of the Federation); and they don’t
constitute any system with the Constitutional Court of the RF — neither in organizational, nor
in institutional, nor in instantional sence. Each has its own legal basis of organization and
procedural activity. In 32 entities of the RF, where such courts have not been created, their
constitutions and statutes stipulate certain legal rules regarding such courts; a sufficient share

of those entities, with regard to this issue, has special regional laws on such courts.

Periodically, the issue of reasonability of empowering the Constitutional Court of the RF
to review final judgments of constitutional (statutory) courts of the Entities of the RF is raised
in the Upper Chamber of the Federal Parliament of Russia and in legislative (representative)
bodies of the constituent entities of the RF. Thus, the deputies of the Legislative Assembly
of St. Petersburg made such a proposal in late 2011, alleging as a reason that implementation
thereof “would let to provide for the conformity with the Constitution of the RF of the case-
law of constitutional (statutory) courts of entities of the RF, and would establish an additional
mechanism to provide legal safeguarding of the Constitution of the RF.” The Lower Chamber
of the Federal Parliament did not give support to this proposal, however, there are other

suggestions in this regard.

In fact, the existing asymmetry of the situation, when in a quarter of entities of the RF such
courts have been created and are functioning, and in three quarters — not (currently, this issue is
solely a prerogative power of an entity of the RF), does not anyhow promotes any measures of

perfection of constitutional justice. Moreover,

Section 2 of Article 118 of the Constitution of the RF proclaims constitutional justice as a
stand-alone type along with the civil, administrative and criminal whereby the judicial power
is being exercised. However, constitutional justice being based on several dozens of legislative

acts (procedural rules, which regulate the adjudicatory activity of the Constitutional Court of the
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RF and constitutional (statutory) court of the entities of the RF, are mounted in the individual,
personalized laws on this courts), which are by no means synchronized between each other,
cannot be self-consistent; undoubtedly, such a situation as a matter of principle cannot take

place in a two-instance judicial system carrying out constitutional justice.

In this situation, I believe, following the example of justice of the peace system, it is at
least necessary: a) to adopt a decision on creation of constitutional (statutory) courts in all
the entities of the RF by means of a federal law; b) nevertheless, to provide all the entities of
the RF with wide discretionary powers — with respect to organizational, human resources and
other issues (but not procedural) — when dealing with the issues of foundation of such courts;
¢) to enshrine in the said federal law the federal procedural component with adoption — if it’s
found reasonable — of a two-instance constitutional justice process, or, which is even better, to
enact a stand-alone federal law on constitutional and statutory justice, which would regulate the
constitutional procedure legal relationships both on the federal level and in the entities of the

RF. That reminds of many, even not federative states where such laws exist.

The presence of the institute of a constitutional complaint of citizens in the Russian
Federation significantly intensifies legal defense of the fundamental rights and freedoms of
citizens, promotes significance thereof. It is fair to say, that the availability of such an institute
to a large extent determines the reason of existence of the Constitutional Court of the RF, and,
on the contrary, the absence thereof would significantly devaluate the constitutional justice
in Russia, would decrease the level of constitutional protection of fundamental rights and
freedoms of human and citizen. The legislation, as well as the adjudication practice of the
Constitutional Court of the RF concerning consideration of complaints of citizens on violation
of their fundamental rights and freedoms, is on that level which bears evidence of that they will
comply with international standards for constitutional justice, if and when such standards are
elaborated. However, with no doubts, in our country there are certain peculiarities concerning
the conditions and the procedure of submitting a claim, concerning the procedure of contesting
of specific types of legal acts within the constitutional justice procedure, etc. We also have
certain weakness points in this regard, which are determined and eliminated by virtue of the

science of jurisprudence.
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Constitutional Appeal: A comparative look at the Moroccan experience

There is no need to stress that the supremacy of constitution cannot be guaranteed
without a constitutional, independent and effective judiciary and that this judiciary
cannot be efficient if it is not open to citizens.

Accordingly, the importance of this international symposium, in which we are honored
to participate, stems from the importance of its theme which is “Constitutional
Appeal,” especially that this Appeal implies that citizens can have access to the
Constitutional Judiciary, which is one of the most important features of the
improvement of contemporary Constitutional Judiciary.

In this regard, | am very pleased to present to you the main characteristics of the
Constitutional Appeal in Morocco, but before that | would like to give you a very brief
idea about this issue in the constitutional systems of the Arab countries to which my
country belongs.

1- Many countries have constitutions which allow their citizens to have recourse to
Constitutional Courts, namely Egypt, Bahrain, Kuwait, the United Arab Emirates,
Qatar, the Comoros, Jordan, Palestine, Iraq, Yemen, Tunisia and Morocco.

If we have a comparative look at the constitutional judicial systems in these twelve
countries from our perspective, i.e. citizens’ access to Constitutional Courts, we will
note the following:

a- Apart from the Comoros, Kuwait and Yemen, citizens in the other countries appeal
to Constitutional Courts indirectly. In other words, they lodge their appeals through
ordinary courts.

b- With the exception of the United Arab Emirates which exclusively gives the courts
the right to appeal to the Federal Supreme Court in cases tried before them, the
constitutional and legislative provisions of the other countries give this right to the
courts before which the cases are tried or to the litigants or to both of them.

c- In all mentioned constitutions, the Constitutional Appeal concerns laws as well as
regulatory decisions except for Morocco, Tunisia and the Comoros whose
constitutions limit the Constitutional Appeal to laws only.

d- Most of the Constitutional Courts in question adopt the rules of the Civil Procedure
Code and the judiciary law which are not in conflict with the jurisdiction of the
Constitutional Court and the procedures thereof.

e- Some countries, like Kuwait, Egypt, Bahrain, Jordan, Palestine, Qatar and Yemen,
have legislations which stipulate also that the appeals against the unconstitutionality
of laws submitted to the concerned courts should be “reasonable.”

2- After having this brief comparative look at the status of Constitutional Appeal in
Arab countries, allow me to give you rapidly the general features of this issue in the
Moroccan constitutional system:
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First, | would like to point out that the Constitutional Judiciary in Morocco has gone
through several stages since the issuance of the first written constitution in 1962 until
today, but there is no room for details here. The new constitution issued on July 29,
2011 has introduced deep and comprehensive amendments to the constitutional
system of the kingdom. For example, it has enhanced rights and public freedoms, it
has strengthened the powers of both the parliament and the government, it has also
confirmed the independence of the judiciary and it has created a Constitutional Court
which will soon replace the current Constitutional Council and will have broader
jurisdiction.

Now concerning the Constitutional Judiciary, especially the issue of Constitutional
Appeal which concerns us here, | can say that the Moroccan constitutional system
provides for both the unlimited and direct appeal lodged before the unconstitutional
bill is passed and the limited and indirect appeal submitted after the unconstitutional
bill is adopted.

While the direct appeal lodged before the adoption of the unconstitutional bill is
granted only to public authorities (including parliamentary minority), the indirect
appeal submitted after the promulgation of the unconstitutional bill is granted to all
litigants whose cases are tried before courts. This dual mechanism helps remove
unconstitutional cases from the Moroccan legislation.

The Moroccan Constitution has included the individual appeal mechanism in the
constitutionality of laws and has assigned the Constitutional Court to look into it
pursuant to Chapter 133 which stipulates that “the Constitutional Court shall have
jurisdiction over the cases of unconstitutionality that may be raised during the hearing
by one of the litigants who might consider that the law applied in the litigation does
not respect the rights and freedoms guaranteed by the constitution. An organic law
shall define the conditions and procedures for the application of this Chapter."

The organic law, which defines the detailed conditions and procedures for the
“Constitutional Appeal” stipulated in Chapter 133, has not yet been issued, but a
closer look at the provisions of this Chapter leads to the following conclusions:

a- This Chapter clearly rules out direct individual appeal to the Constitutional Court as
this kind of appeal should necessarily be lodged before ordinary courts, as is the
case in most of the compared constitutional systems. However, it should be noted
here that Moroccan citizens, in their capacity as candidates or voters, have always
had the right to appeal directly to the Constitutional Court against the validity of the
parliamentary elections. Moreover, the new constitution gives them the right to submit
petitions to public authorities and to present other petitions in the field of legislation
which may include petitions to change legislative requirements which do not comply
with the constitution.

b- Litigants are given the right to appeal individually against the unconstitutionality of
a certain law, which means that every party in a lawsuit which is tried before any civil
or administrative court, whether he or she is a natural or legal person and whether he
or she is a Moroccan citizen or a foreigner, can appeal - through the concerned court
- to the Constitutional Court against the unconstitutionality of the said law. It should
be recalled that the Moroccan Constitution gives foreigners the right to enjoy “the
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fundamental freedoms granted to Moroccans in accordance with the law,” including
the participation in local elections pursuant to what is stipulated in Chapter 30 of the
Moroccan Constitution.

c- The Moroccan Constitution limits the Constitutional Appeal to “the law,” excluding
the possibility of appealing against the unconstitutionality of administrative decisions,
which remain under the jurisdiction of Administrative Courts, and excluding also the
possibility of appealing against courts’ rulings which remain subject to ordinary court
levels that end at the Court of Cassation. Therefore, according to the Moroccan
Constitution, the Constitutional Court shall not become a “fourth” level of court.

d- In addition to the above, the constitution lays down two conditions for the appeal
against the unconstitutionality of laws: First, the appeal should be lodged against a
law which will be applied in the litigation; that is to say, a law which has a direct
impact on the outcome of the lawsuit tried before the court of competent jurisdiction.
Second, this law should “violate the rights and freedoms guaranteed by the
constitution,” which means that the possibilty of appealing against the
unconstitutionality of a law for reasons that concern legislation procedure, jurisdiction
or relations between powers is excluded.

e- According to the Constitution, the Constitutional Court’s judgments shall be final. In
other words, they shall not be subject to any kind of appeal and all public authorities
and administrative and judicial bodies shall abide by them. Anyway, the
Constitutional Court’s decisions shall come into force as of the date on which they
are issued, published or delivered. However, concerning the decisions made by the
Constitutional Court with regard to the cases of unconstitutionality, it is the
Constitutional Court which shall set the starting date of the application of its decision
to abrogate the law it judges unconstitutional.

3- These are the major features of the Constitutional Appeal mechanism accorded to
Moroccans and foreigners by the Moroccan Constitution, noting that the latter has not
answered other questions directly, but has left them to the organic law which is
currently in the pipeline.

In addition to some petty procedural issues such as right to counsel and open court...
the main challenges that would be facing the Moroccan legislator is particularly how
to make sure that the appeal against the unconstitutionality of the law is reasonable
and what kind of “selecting” mechanism he or she would adopt for that, and also at
which level of court the lawsuit should no longer be heard by the concerned court
and referred to the Constitutional Court.

We do not want to anticipate the course of things, but we think that the Moroccan
Constitutional Judiciary - like many constitutional courts which have opened their
doors to litigants - would face in the next phase a main challenge of how to reconcile
the noble goal of “appeals against the unconstitutionality of laws,” which is the
maintenance of the rights and freedoms guaranteed to everybody by the constitution,
with the preservation of an effective constitutional and judicial system that would be
capable of curbing some litigants’ abuse of this right and which would also ensure
that judgments would be pronounced within “a reasonable time” as also stipulated in
the constitution.
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It seems to us from the well-known experiences, which we will have an idea about
through this symposium, that if the legislator wants to adopt the appeal against the
unconstitutionality of laws or to improve it if it already exists, he or she should take
the following elements into account:

To avoid, as much as possible, direct appeal to the Constitutional Court, with
the exception of appeals relating to the validity of the parliamentary elections;

To adopt a reasonable and balanced “selection” system;

To try, as' much as possible, not to make the concerned judge a “passive
constitutional judge;”

To take into account the nature and the functioning of Constitutional Courts -
which are known for their limited number of members and are composed in
most cases of one singe body - when adopting the procedural actions;

To set a reasonable deadline for the Constitutional Court to decide on the
individual appeals submitted to it, giving it the possibility of extending this
deadline as often as occasion shall require;

And to enact the necessary legislative measures to prevent litigants from using
the right of appeal just to prolong the litigation before the courts.

Furthermore, channels of dialogue and communication should be kept open between
constitutional judges and the judges of ordinary courts, especially the Court of
Cassation, in order to avoid “clashes” that do not serve the lofty and noble goals of
the Judiciary, in general, and the Constitutional Judiciary, in particular.
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Problems and Challenges in Dealing with Constitutional
Complaint Cases in the Kyrgyz Republic

First of all, it should be noted that according to the Constitution of the Kyrgyz Republic and
the Constitutional Law “On the Constitutional Chamber of the Supreme Court of the Kyrgyz
Republic”, in Kyrgyzstan, reproduced model of abstract control of a constitutional complaint,
but it does not exclude a particular (concrete) control. Everyone has the right to challenge the
constitutionality of a law or other normative legal act in case he/she believes that these acts

violate rights and freedoms recognized in the Constitution.

It should be emphasized that the legislation of our country gives citizens the right of direct
appeal to the Constitutional Chamber of the Kyrgyz Republic on matters directly affecting their

constitutional rights.

It should be noted that the constitutional complaint mechanism in Kyrgyz Republic,
provided by the Constitution and the legislator, is simplified to a minimum. However, despite
this, the Constitutional Chamber is faced with problems of proper submission of an application

by citizens to the Constitutional Chamber.

Statistics show that 51.06% of the received applications were refused to accept for the
proceeding. At the same time, the highest percentage of refusals to accept for the proceeding
falls on appeals received from citizens. The main reason for refusal to accept applications for
the proceeding is fails requirements of the Constitutional Law “On the Constitutional Chamber”
(i.e., consideration of the complaint of the citizen by the Constitutional Chamber is only possible

if there is a reason and grounds).

Thus, in accordance with the above-mentioned Constitutional Law, the ground for the
consideration of a case shall be an uncertainty discovered in respect of concordance with the
Constitution of a law, other normative regulatory act, and an international agreement which

has not entered into force for the Kyrgyz Republic or a draft law on amendments to the
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Constitution. The complaint of the citizen must contain substantiation for the uncertainty in
respect of concordance with the Constitution of a law’s provisions. Without substantiation of

such uncertainty the complaint of the citizen may be recognized invalid.

According to the General requirements for handling, the complaint should contain

the following:

The circumstances, on which the party bases its claim as well as evidence confirming the

facts presented by such party;

The opinion of the applicant in respect of the matter questioned as well as its legal

substantiation with reference to the relevant norms of the Constitution.

There are also situations in practice when the complaint raises the question not about the
constitutionality of the provisions of a law but about amendment of the current provisions of the

law or filling a gap in the law, that is the competence of the legislature.

A situation when a large share of refusals to accept for the proceeding are the complaints

received from the citizens can be explained by the following reasons:

Lack of legal knowledge among citizens about the admissibility criteria:
- Shortage of highly qualified experts, constitutionalists;

- The lack in universities of a comprehensive training system of qualified lawyers /

attorneys - constitutionalists;

- Legal nihilism in the general population - a key issue in this situation is the problem
of legal education of the population. Due to the geographical location of Kyrgyzstan,
the majority of our population lives in remote mountain areas, where there is no
internet and other information and communication tools. Most citizens know little
about the means to defend their legitimate interests in the Chamber; do not understand
the procedure of constitutional jurisdiction; unable to hire a qualified lawyer, whose
services are not cheap today. The result of all this was an increase in the number of

refusals to accept the complaints.

Naturally, the Constitutional Chamber does not consider civil, administrative, criminal and

other categories of cases. It is the sole responsibility of courts of general jurisdiction.

Judicial acts which are based on provisions of laws or other normative regulatory acts
which were declared unconstitutional shall be revised by the court which adopted such acts in

each concrete case based on the appeals of citizens whose rights and freedoms were affected.
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In order to overcome the above problems and challenges related to the constitutional
complaint, the Constitutional Chamber developed and implemented a system of electronic
appeal of citizens; regularly conduct training seminars and workshops for representatives of
civil society on Procedure of citizens’ complaints to the authority of the constitutional control;
organize the summer school of constitutionalism for NGOs, academia, government, the media

and lawyers.

One of the priority tasks aimed at addressing the problems associated with the complaints
of citizens to the Constitutional Chamber, is to increase the transparency of its activities. The
urgency of this task is caused by the state’s judicial reform. Public confidence is one of the key
factors for the existence, legitimacy and effectiveness of the Constitutional Chamber. We attach
great importance and are making great efforts in enhancing the legal awareness of citizens on

procedure of citizens’ complaints to the supreme body of constitutional review.

The Constitutional Chamber developed the memo with all the necessary information on the
procedures and requirements for the complaints. In order to ensure openness, accessibility and
transparency of the constitutional proceedings, consideration of the cases in the open meetings
of the Constitutional Chamber are held with the invitation of the media, including television,
representatives of which are provided the information on the case under consideration, as well

as the opportunity to make photo and video.

Also prepared a special video clip on the procedure for filling of the constitutional complaint
to the Constitutional Chamber, in which clearly reflected the rules and procedures for the proper

completion of documents when applying to the Constitutional Chamber.

During trainings and summer schools of constitutionalism we draw the attention of the heads
of higher education institutions on detailed training of students on the rules and procedures for
handling complaints to the Constitutional Chamber and representatives of legal communities to
improve the level of qualifications of lawyers providing legal services to citizens regarding the

appeals to the authority of the constitutional control of the Kyrgyz Republic.

The need to increase public confidence is defined as one of the strategic directions of the
Constitutional Chamber in a specially developed and approved Development Strategy of the

Constitutional Chamber of the Supreme Court of the Kyrgyz Republic for 2015-2020 years.

Strengthening the citizens’ trust to the Constitutional Chamber and increasing the
transparency of its activities, a clear and coordinated sequence of steps on information and
communication interaction with public institutions and all interested parties are important steps

to eradicate the difficulties and problems related to the constitutional complaint.
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.................................................... MukambetKasymaheVPr651dent
| 6 | Kyrgyzstan | Zhedlger Saalaev Judee
| | | Kanybek Masalbekov Head of VIVrrlrtremationalrlrjer:pamnent
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Amarsanaa Jugnee Chairman
. 1 Director of General service and
8 Mongolia Davaadalai Galbaab Administration Department
Mandkhai Davaador] Oﬂif:er in charge of international
affairs and protocol

Maria Lourdes P. A. Sereno - Chief Justice
. . Deputy Clerk of Court and Execu-
Anna-Li Papa Gombio tive Officer (Attorney)
10 The Philippines ) ) )
Ma. Lourdes Oliveros Chief Justice’ Staff Head (Attorney)
Theodore Te Assistant Court Administrator and
Chief Public Information Officer

Mikhail Kleandrov Judge

12 Russian Federation Legal Officer of the International
- Egor Bushev
- Department
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Deolindo dos Santos

Judge Counsellor

Higino Soares

Director of Human Resources

14 Timor Leste

16 Uzbekistan

18 Venice Commission

Gil Elias da Costa

Buritash Mustafayev

Gianni Buquicchio

Staf of Protocol

eputy Chairman

President
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