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A. VERBATIM OF THE 3™ CONGRESS

MASTER OF CEREMONY (MC)

Bismillaahirrahmaanirrahiim. Your Excellency the President of the Republic of
Indonesia, Mr. Joko Widodo; Your Excellency Chief Justice of the Constitutional Court of
the Republic of Indonesia, President of the Association of Asian Constitutional Courts
(AACC); His Excellency Mr. Arief Hidayat. Excellencies, Asian Chief Justices and Justices
of the Constitutional Court and Equivalent Institutions, Excellencies Ministers from the
Working Cabinet of Indonesia, Members of the Indonesian House of Representatives,
Governor of Bali, Mr. I Made Mangku Pastika, Honorable Delegates, observers,
international organizations to the Congress, distinguished guests, ladies and gentlemen.

Assalamualaikum warahmatullahi wabarakatuh. May peace be upon us all. Om
swastiastu. Welcome to the Island of the Gods, Bali, and welcome to the Official Opening
Ceremony of the 3rd Congress of the Association of Asian Constitutional Courts and
Equivalent Institutions. This event draws the theme 'Promotion and Protection of the
Constitutional Rights of Citizens." We hope that the meeting stage here in this paradise
island of Bali, Indonesia, will bring fruitful benefits for AACC members and equivalent
institutions. Your Excellencies, ladies and gentlemen, to start this August occasion,
welcome remarks from the governor of Bali. May I kindly invite Mr. I Made Mangku
Pastika.

MR. I MADE MANGKU PASTIKA
GOVERNOR OF BALI

Om Swastiastu. Your Excellency the President of the Republic of Indonesia, Bapak Joko
Widodo; Your Excellency Chief Justice of the Constitutional Court of the Republic of
Indonesia, Bapak Arief Hidayat; Your Excellencies the Ministers of Kabinet
Kerja, Republic of Indonesia. Your Excellency the Chief Justices, distinguished
participants, ladies and gentlemen.

First of all, allow me to extend my warmest welcome to all of you to Bali -- on behalf of
the Bali province government and also the people of Bali -- to this island of Gods, island
of Paradise, island of peace and tolerance and democracy and also, last but not least, the
island of love. The last title, we got after the pretty woman Julia Roberts, made her film
here with the title 'Eat, Pray, Love.' She decided to go from New York to Italy to have
parties, to eat there with the Italian food, but she couldn't find happiness. Then she
decided to go to India for praying, practicing yoga and everything, and also couldn't find
happiness. And she decided to go to Bali. And here in this island of Gods, island of
Paradise, she found her true love here in Bali. So since then, Bali has the new title, the
Island of Love.

So I advise you or seniors -- [ understand that Chief Justice must be very senior already -
- to come again to Bali with your spouses and family to strengthen and renew your love
here in Bali because love must be renewed and strengthened, especially after we are
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growing old. Ladies and gentlemen, once again I would like to extend my gratitude and
thanks to the Committee and to the Congress of the Asian Constitutional Courts and
Equivalent Institutions and organizations to hold the Congress here in Bali.

[ hope that the spiritual and mystical condition of Bali will give you inspiration and
motivation to strengthen your cooperation each together, and also of course we hope
you will give -- you'll make the result of this Conference to strengthen our commitment
for the constitutional rights of the citizens. And hopefully after this, today is, thursday,
tomorrow is Friday, Saturday and Sunday hopefully we will stay, you will lengthen your
stay in Bali go around and don't forget to get to buy small gift, small remembrance back
as your remembers, ladies and gentlemen hopefully I wish this congress will make a
fruitful and benefit to all of the people thank you very much om santhi santhi.

Master of Ceremony (MC)

And now ladies and gentlemen, report by the chief justice of the constitutional court of
the Republic of Indonesia, it is my great honour to welcome His Excellency Mr Arief
Hidayat

MR. ARIEF HIDAYAT (INDONESIA)
CHIEF JUSTICE/CHAIRPERSON

The name of God, Most gracious most benevolent, may peace and prosperity be upon us
all, good morning and blessing to all of us, om suasti ashtu, namu budaya, your
excellency, President of the Republic of Indonesia Mr Ir Joko Widodo, Excellency Chief
of Justice and justices of Constitutional courts and equivalent institutions Honourable
Head of State, Ministry of working cabinet and state officials, Honourable deputy chief of
justice and justices of the constitutional court of Republic of Indonesia, Honourable
Governor of Bali province and head of Badung region, distinguish participants of the
congress of constitutional courts and equivalent institution, guess ladies and gentlemen,
let us praise God Almighty Allah SWT, that today we were given the strength to attend
together in the opening ceremony of the 3rd congress of the Association of Asian
Constitutional Courts and Equivalent Constitutions abbreviated AACC, which takes place
at Nusa Dua Bali in our best of health, in this auspicious occasion first of all I will would
like to bid you welcome as well as to extend my gratitude ,my sincerely, my sincere
gratitude to all delegates and participant from friendly counties, as well as any
participants who are here to attend our invitations to these congress, Mr President,
Ladies and Gentlemen the constitutional court of the Republic Indonesia act as the host
of the 3rd congress AACC and its capacity as the President of the Association, and the
constitutional court of Republic of Indonesia receive the mandate and trust to act as
president of the association in the year 2014 when the constitutional court was under
the presidential of Doctor Alfan Sulfah who are also here today this morning and the
mandate was given during the second congress of AACC which took place in Istanbul
Turkey. May we convey as well your Excellency Mr President that since the beginning,
the constitutional court of Republic Indonesia takes part in the initiation to establish
AACC which was initiated by declaration issued in Jakarta. Since the idea to establish
was introduce in 2015 the constitutional court of Republic Indonesia has been actively
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involved in the discussion of development and the future of constitutional adjudication
in the Asia region. Particularly in global and general and until finally the idea was attain
in 2010 with the signing of Jakarta Declaration of the 12 of July 2010. this mark an
important events for inter countries cooperation among judicial institutions in
particular with the jurisdiction to perform judicial review within the Asia Region, the
member of AACC not only consist of constitutional court but also judicial institution that
bare the same authority, constitutional authority or at the very least has the power to
review constitutionality of law and legislation. Therefor the name association also bares
the word equivalent institutions considering that they are variation of model for
constitutional Adjudication in Asia, I would like also to .. during the establishment AACC
was formed by or made up by seven states member, and today we have 16 institutions
from 16 countries in Asia which is officially registered and actively participating as
member of AACC.

Excellency Mr President, honourable delegates ladies and gentleman, in this third
congress the constitutional court of Republic of Indonesia certainly after the approval
from the board of members of AACC bears as the theme promotion and protection of
citizen constitution rights, from the history point of view the promotion and protection
of such is an integral part inseparable part.

From the history of establishment of constitutional court in various part of the world
and furthermore the history of constitution in nature in itself is a struggle of human to
attain their basic rights.

Let's take a look, the birth of Magna Charta in England in the year 1215 for example, is
the manifestation of people demanding their rights which was limited by the power of
the king, as well as Virginia Bill of Rights and Declaration of Independence in the year
1776, both contain the freedom for individual from power of state. In France Déclaration
des droits de 'homme et du citoyen in the year of 1789 is a reflection of a successful
phenomena of the people struggle opposing an absolute power of the king. Equally
important is the Universal Declaration of Human Rights in 1948, which was seen as a
reaction of human rights demand which have been in changes for long.

In the development of global constitutionalism the protection and guarantee of human
right are absolute prerequisite for human life, with the objective that all individual
enjoys dignified life in line with the real sense of humanity. That's is why, the suggestion
to incorporate protection and guarantee of human rights in constitutional article in
many countries can no longer be prevented. In fact, such aspect have become one of the
main characteristic of modern constitution, furthermore the protection and guarantee of
human rights in the constitutional article is believed to be the fundamental ground to
build, or to form the law of a state.

A law that is inspired by a constitutionalism spirits and without such protection and
guarantee of human right a constitution is like a document without a life.
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And therefore the constitutional court as the guardian of the constitution, the guardian
of the constitution has the mandate, a constitutional mandate to uphold constitution
through the mechanism of citizen constitutional right protection, and so for the nature
of constitutional court in any country is the same, which is to uphold its function as a
protectors of human rights and the protectors of citizen constitutional rights at the same
time.

We have a note here that Indonesia has a specification as, a specialty human rights and
constitutional rights are incorporated in our five principles, the Pancasila, and it is
stated in our 1945 constitution under paragraph 4.

Personally human rights is not universal, but it's particular Indonesia has a strong
specific characteristic which is built based our ideology, the 5 principle that we called
Pancasila. And that's why the constitutional court of Indonesia is also the guardian of
ideology in Indonesia.

Excellency Mr President, delegates, ladies and gentleman the discussion on citizen
constitutional rights also talks about human rights, both are interconnected.

To understand both concepts, let's put it this way; Human rights, when it is
implemented within international domain is used in international domain, and in
domestic context, human rights being implemented is called constitutional rights, as
explained before, Indonesia has a very specific characteristic and the justice system, the
legal system in Indonesia are build based on ideology on our five principles Pancasila.
However the constitutional rights and human rights are protected by constitutional
called the human rights that is protected by the constitutional... by the constitution. So
not all constitutional rights are human rights, but all human rights are constitutional
rights of the citizen. For example, the right of citizen to hold opposed in the government
is the citizen's constitutional rights and this right does not apply to everyone, does not
apply to non-citizen. For example, in the constitution of United States, for example, that
is differences between the people's rights and the citizen's rights. In the normative
perspective the definition of constitutional rights in Indonesia can be found in the
elucidation of article 51, Law on Constitutional Court. It is stated there that
constitutional rights are rights that are governed in 1945 Constitution and therefore this
means that all citizen rights govern under the 1945 Constitution can be categorised as
constitutional rights without any exception.

Excellency, Mr President, delegates, distinguished ladies and gentleman. It is something
that we have understood and recognised that to uphold constitution is a long, struggling,
process. The problem that are face by many countries in upholding constitution is
sometimes to draw or to drive a fixed script that is relatively abstract and
institutionalised at the practical realistic level. The most common argumentation put
forward on this, is that the in formes of law involve various design architecture and
interpretation of law, the dynamic of political economic and social powers, as well as
character of each country. The promotion and protection citizen constitution rights in
each country is also different.
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The norm in each constitution, however, are equal in substance and also equally noble,
which is to provide eh promotion and protection to all citizen. The dynamic can be
diverse in each country and thus the practical... the practice and the experience are also
diverse. Even though there maybe similarities when we compare from one country to
other country, but we are here not to talk about which is the most ideal and which isn't,
because we understand that such practice, such experience, must have its own ground,
argumentation, and strong history basis. In Indonesia for example, the role of the
Constitutional Court of the Republic Indonesia in protecting the citizen constitutional
right, this far, has been implemented through the review of law or judicial review.

Whenever there are laws that are repressing and revoking the constitutional rights of
people, based on request by the people, the Constitutional Court of Republic Indonesia
can play its role to protect, to promote, and to rehabilitate the constitutional right of the
citizen from such suppression. In Indonesia, the promotion and protection of
constitutional right must also be enlighten by the light of God. Indonesia is place not in
the secular view, but it has to be enlighten by the light of God Almighty. The justice, we
have nine justices at the Constitutional Court. We have Hindu, ehm Christian, Catholic,
and when deciding a case we always consider and take the light of God based on the
religious and faith uphold by each justices.

Mr President, guest, ladies and gentleman. Through this congress, we will understand
and we will learn the interesting variety of practice and experience in many countries. In
this event, at the very least there'll be presentation about the implementation,
mechanism in each country in promoting and protecting the constitutional court of the
citizen. The role of constitutional court and equivalent institution and the challenges as
well as difficulties in promoting and protecting constitutional rights of the citizen,
considering that is congress is attended by delegates from constitutional courts and
equivalent institutions from more than twenty countries, from Asia region and other
region, we will for sure will broaden our horizon and enrich our experience and take
lesson from other country.

The presentation from the delegates will broaden our horizon and our views as well as
to rise or to serve as an inspiration for other country. In addition to that, more strategic
cooperation can be taken to address challenges upholding constitution as well as in
promoting and protecting constitutional rights of the citizen. Before I end my remark, I
would like particularly extend my utmost gratitude to the president of Republic of
Indonesia, Mr. Ir. Joko Widodo, for his Excellency’s appreciation and support to the
constitutional court of Republic Indonesia, and I always remember his words, President
of Republic Indonesia will always uphold the constitution and will execute any decision
from the constitutional court strongly and accordingly. Thank you as well, thanking him
as well that despite his busy schedule to implement tax amnesty in Indonesia, Your
Excellency are able to be here together with us at this opening ceremony to all delegates
and participant of the congress I would like to congratulate you and wish you luck in
following this congress, also an extend of gratitude to Mr. Governor, Bapak Made
Mangku Pastika for providing er, space, place, for us to hold this congress in the island of
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god, a very beautiful and religious island, thank you. Wa'alaikum salam,
warrahmatullahi wabarakatuh. Om, shanti, shanti, om, terima kasih.

MASTER OF CEREMONY (MC)

And now ladies and gentlemen, speech by His Excellency, the President of the Republic
of Indonesia, followed by the striking of the gong, marking the official opening of the
third congress of the Association of Asian Constitutional Courts and Equivalent
Institutions. Please give a warm welcome to His Excellency, Mr. Joko Widodo.

MR. IR. JOKO WIDODO
PRESIDENT OF REPUBLIC OF INDONESIA
Bismillahirrohmanirrohim

Assalamualaikum warahmatullahi wabarakatuh

Good morning, peace be upon us all. Om Swastiastu, namo buddhaya. His Excellency Chief
Justice of the Constitutional Court of the Republic of Indonesia and Deputy Chief Justice of
the Constitutional Court of the Republic of Indonesia. His Excellency Chief Justice and
Justice of the Constitutional Courts and Equivalent Institutions. Honorable Heads of
Delegation of other Countries. Honorable Heads of Institutions Minister of Kabinet Kerja
ambassadors. Governor of Bali, and Badung regent. Distinguihed ladis and gentlemen. In
the name of people and the government of Indonesia, I would like to say, Welcome to
Indonesia

[ welcome you to Indonesia. We are a nation that consist of many and we appreciate the
diversity and we are full of tolerant and respect each other. We are a country with a
majority of the people are moslem and democratic and we are always advancing the
economy and the social welfare of the people. We are people that love peace and build
trust and uphold the law. So I welcome the role of Indonesia as the host for the third
congress of Association of Asian Constitutional Court and Equivalent Institutions today.

Distinguish guest, ladies and gentlemen, the theme for the promotion and protection of
citizen's constitutional rights is an important agenda for Indonesia and also the world in
general that the country has a responsibility to uphold, to fulfill the constitutional rights
of each of its citizens and Indonesia works hard so that the responsibility, the
constitutional responsibility of the country can be improved and become a reality.
Reform in the constitutional field in Indonesia began in 1999 and has placed the
constitutional court in a very strategic position. The constitutional court has the
responsibility to safeguard the constitution. The constitutional court has a, the
responsibility to give protection and rights to the people for its constitutional rights in
its constitution. And that is why the constitutional court of Republic of Indonesia has the
authority to test the laws and also the constitution. The Indonesia, in Indonesia we have
the authority to take cares and harmonize the use of constitution...

To realize the mechanism and among thefield of power in Indonesia and
to encertain the right of the.... right of the constitutional right of the people. And I hope
in the future that consistency of the law and the constitution will be in line. And it will be
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more quality in the law. And time and time again I mention that Indonesia must always
increase the quality of its law. And... That Indonesia is not a country of law but it is a
country of law. And.. Finally the people of Indonesia awaits and also the other people
world also await for the welfare and prosperity of their lives. We have need to have
peace and stability. And we have to put forward the marginal people the people under
the poverty line and those who are marginalized. And finally what the people hope is the
presence of the state... Presence of the country that protects them, country that gives
them prosperity, a country that gives..security and also encertain the justice for the
people. And I hope this congress will be used as our space to exchange ideas and to
strengthen cooperation and I am sure that this congress will make breakthrough to put
forward constitutionalism and also the civilization of constitution and also for the
upholding of law that give prosperity and sense of security and also a sense of justice to
the people. And by saying Bismillahirrohmanirrohim the third congress of the
association of the Asian Constitutional Court and Equivalent Institution, officially I
declare open. Thank you, Wassalamualaikum warahmatullahi wabarakatuh. Om santhi,
santhi santhi om.

MASTER OF CEREMONY (MC)

The president of the Republic of Indonesia for the striking of the gong. Chief justice of
the Constitutional Court of the Republic of Indonesia, his Excellency Mr. Arif Hidayat,
Governor Of Bali Mr. Made Mangku Pastika, and Secretary General Of The Constitutional
Court Of The Republic Of Indonesia, Mr. M. Guntur Hasan.

The Third Congress of the Association of Asian Constitutional Court and Equivalent
Institution is officially opened.

Ladies and gentlemen, we have come to the end of the opening ceremony of The Third
Congress of the Association of Asian Constitutional Court and Equivalent Institution. We
thank his Excellency the President of the Republic of Indonesia, for gracing us with his
attendance. We are honored that his Excellency the President of the Republic Indonesia
will conduct a photo session with all Heads of delegation and delegates at the vouyers.
Before we begin with the photo session, Ladies and Gentlemen, please rise, his
Excellency the President of the Republic of Indonesia will firstly proceed to the holding
room for a while, while awaiting preparation for the photo opportunity.

MR. LEE KANG KOOK (KOREA)
FORMER PRESIDENT OF THE AACC

Honorable Chief Justice of the Constitutional Court of Indonesia, the President of the
Association of Asian Constitutional Court and Equivalent Institutions, Arief Hidayat,
President and Chief Justices of comm... Constitutional Courts of the member states and
the delegations and the distinguished guests that are here today. It's my prerogative
pleasure to be invited to this honorable event and to give congratulatory remarks. I
sincerely congratulate the successful hosting of the third Congress of the AACC. As we all
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know constitutional civilize nations in the world embrace freedom and the basic rights
of humans and the equality and justice. In appreciation of such unive...universality of the
constitutional ideology, more international groups of constitutional courts have been
formed extensively at the regional level and actively performing their mission. And they
now have become a symbol of trust and hope of the world all around the world. Despite
its long history and the tradition and the broad cultural heritage in Asia, history of
democracy still not long and the principal of ru... rule of law has not taken strong route.
For such reasons, constitutional education as a means of protecting the constitution
have only recently started out to develop in Asia, individually and independently,
according to the needs of each nation. However, as the consensus grows in Asia, that it
also needs a regional permanent group that promoting to action and cooperation and
where members can exchange experience and ways on constitution educations, judges
of constitutional courts in region agree to form a preparatory committee for the AACC at
the third seminar of Asian Constitutional Court Judges held in Ulaanbaatar, Mongolia in
September of 2005. Through four follower meetings thereafter on July 12th, 2010,
launch of AACC was officially dec-- declared by adapting the Jakarta Declaration on the
establishment of the... of the Association of Asian Constitutional Courts and Equivalent
Institutions. With it in other congress held in Seoul Korea, May 24th 2012, the efforts of
the past seven years finally have bound truth. In six years after its birth, the AACC has
produced a tremendous accomplishment with the number of its members states more
than doubling from seven to sixteen nations, the Association has now progress to an
institution that is actively to have influence over more countries in Asia. Increase and
enforcement of the exchangeable human and material resources and the cooperation
between the members of the AACC have been highly recognized and appraised by many
pol.. professionals and experts over the world. As the fourth President of the
association, who had the privilege of closely watching the inception process of the
association, I personally take much pride and joy in the great success of the AACC. I
would like to express my deepest gratitude and honor to everyone who worked so hard
for the development and the success of the AACC. Under the current state when
foundation and solidarity have bee-- have quite been formed in the AACC, launching of
the permanent secretariat of the association, which it has been under discussion
continuously can be an innovative opportunity for the new products. If the permanent
secretariat on the... the cooperation and the close coordination with the term presidency
can expand and enhance the exchange of a human and material...

It is over the ideals of the constitution and the constitutional education, not only
between constitutional institution in Asia including members states but also among
constitutional institutions across the worlds, freedom and the human rights, and the
equality and the justice of Asian shall be guaranteed to a great extent. Furthermore, he
will be able to make a greater contribution to the development of democracy and the
rule of law in Asia and the world as a whole. And accordingly, we have the trust and the
hope of the people in Asia and the world. Lastly, i once again would like to express my
sincere appreciation to a chief justice Arief Hidayat and everyone else of the
constitutional court of Indonesia for the successful hosting of the 3rd congress in this
beautiful island of Bali and for their hard work and their warmth welcome. I truly hope
the friendship and the relationship started from this event all will be a beautiful and
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wonderful memories for a long time and i wish everyone here has the happiness and the
best for you and your family. Thank you very much.

MASTER OF CEREMONY (MC)

Thank you for the honorable Mr. LEE KANG KOOK for delivering his remarks and now
ladies and gentlemen i have the honor to invite the honorable Mr., GIANNI
BUQUICCHIO president of Venice commission to deliver his remarks. Ladies and
gentlemen please give a warmth welcome to Mr. GIANNI BUQUICCHIO. (Clapping)

GIANNI BUQUICCHIO
PRESIDENT OF VENICE COMMISSION

Honorable Chief Justice of the Constitutional Court of the Republic of Indonesia and the
President of the association of Asian constitutional courts, honorable presidents and
judges, Ladies and Gentlemen. It is a privilege and the pleasure to take part in the 3rd
Congress of the Association of the Asian Constitutional Courts and Equivalent
Institution. Kindly hosted by the Constitutional Court of the Republic of Indonesia in this
magical place of the Nusa Dua. Before we embark on today's topic, [ would like to briefly
speak to you about the Venice commission and its relationship with Constitutional
Courts and Courts of Equivalent Jurisdiction. Venice Commission is an advisory body of
the Council of Europe in the field of Constitutional Law. While it's main activates center
on advising states on draft constitution, constitution amendments and para
constitutional legislation such as law on constitutional courts or electoral legislation.
Venice Commission was always aware that this facts have to be implemented in practice
in order to be usable. It was therefore, natural for Venice Commission to turn its
attention to Constitutional Courts and the Equivalent Bodies such as Constitutional
Councils or Supreme Court as this institutions are where implementation can be
accompanied best. The Venice Commission is always in favor of the creation of regional
Constitutional Courts networks and has been supporting this structures for the past 25
years. I'm therefore, very pleased to see that the Association of Asian Constitutional
Court and the Equivalent Jurisdiction, better known as the AACC has prospered. The
cooperation between the AACC and the Venice Commission was officially recognized
with the signature of our cooperation agreement in Seoul, in May 2012, over 4 years ago.
This agreement gives the AACC members access to our database on constitutional case
law called cortexes which contains some 9.000 Constitutional Judgments from all over
the world and I call upon all of you to actively contribute to this joint endeavor through
your liaison officers of vocal points. because this is not only a showcase of your
judgment that can be seen by other courts and the public at large but more importantly,
it offers unmatched spectrum of constitutional arguments which provide you with a
valuable comparative law basis that could assist you in completing the case before your
respective courts. Mr. Chief Justice, Ladies and Gentlemen, seeing the importance of
exchanges information and the ideas between Constitutional Courts and Courts with
Equivalent Jurisdiction as always been promoted by the Venice Commission, the next
logical step.. one networks were in place was to bring them together on a global level,
this idea had flourished in Cape Town, South Africa where the first congress of World
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Conference of Constitutional Justice took place in January, 2009. It was agreed that
among the nearly one hundred Constitutional Court and Courts of Equivalent
Jurisdiction that gathered there that WCC] would promote Constitutional Justice
understood as constitutional review that include human rights case law as a key element
for democracy, the protection of human rights, and rule of law. When the statute of the
World Conference was adopted in 2011, the Asian Constitutional Courts immediately
became one of its founding regional group, the 3rd Congress of the World Conference
was a very successful event hosted by the Constitutional Court of Korea, in Seoul in
September 2014. I hope that we left the pleasure of greeting all of you at the 4th
Congress of the World Conference hosted by Constitutional Court of Lithuania from 10th
to 13th September 2017, in Vilnius, Lithuania. Distinguish Justice, you've choose
timeless topic for this event "the Promotion and the Protection of Constitutional Rights
of the Citizen" the protection of fundamental... or human rights is for the most part
secured by states through their constitutions, hence constitutional rights and since it is
important for the protection of human rights to begin at a domestic level, the
constitutional courts role in this context is crucial as a guardian of the supremacy of the
constitution. The Constitutional Court protects constitutionally guaranteed rights, it is
therefore important that this court be able to carry out its tasks effectively. Fortunately
today, we are increasingly witnessing the situation in which undue pressure in place is
place on constitutional courts by other branches of powers either by questioning the
jurisdiction or by drafting new laws that limit their powers or aim to control their
composition. This tests the limit of the constitution and sometimes breaches them, the
Venice Commission condemns this type of practice, it runs counter to the model of a
democratic state based on rule of law, and governance governed by the principle of the
separation of powers. The Venice Commission as adoption in declaration, March of this
year, following several cases of undue interference in the world of constitutional courts,
in its member states expressing concern of other state of affairs. We have to remember
that when other state bodies publicly attack constitutional courts, this institution's
independence and neutrality is put at risk. Constitutional Justice is a key component of
the check and balances of constitutional democracy. The Venice Commission on the
world conference of constitutional justice are ready to support constitutional court
where and whenever they are unduly attack by other state powers. Ladies and
Gentlemen, individual access to Constitutional Court, a notably the constitutional
complain because it is an effective way of protecting these rights is a topic that is very
dear to The Venice Commission, for the reason The Venice Commission strongly support
the introduction of this type of procedure by constitutional courts. In Europe, the
effectiveness of this type of access procedure was confirmed by the European Court of
Human Rights Statistics which showed that countries which had introduced the full
individual complaint procedure have a lower number of cases before the Strasbourg
Court than those that had not. This was also confirmed by the study that The Venice
Commission have took in 2010 on individual access to Constitutional Justice, covering
the various forms of access to constitutional justice in over fifty countries with the aim
of analyzing the merit of various system that exist which we are currently updating, a
full individual complaint procedure is all the more necessary in region where there is no
regional human rights court as is the case or the moment in Asia. As you know the
creation of such court, bringing together like-minded countries to enhance human rights
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protection was supported by the world conference in its own communique adopted its
3rd Congress hosted by Constitutional Court of Republic of Korea. Given
the heterogeneity of Asia. The establishment of such a court cannot be advanced as an
effort for time being. Nevertheless, like-minded countries which are intercept in
effective protection of human rights would join in such an endeavor. Honorable Justice,
Ladies and Gentlemen, I would like to hand by wishing you a very fruitful dialog and
discussions today and tomorrow. And they opt to be able to continue our well-
established cooperation in the future. Thank you for your attention.

Ms. Tia (MC)

Thank you very much to the Honorable Mr. Gianni Buquicchio, President of the Venice
Commission who have given us an insight on the Venice Commission and its relationship
with AACC. Before I turn the floor to Hana for the working session, session one. We
would like to make announcement. Please kindly check whether you have with you a
correct bag with you. Please check whether it is your right bag. Because somebody from
the Indonesian delegation, Mr. Edi Praptono is losing his bag, and inside is a red tab
Samsung, medicine, as well as cellphone charger, and room key to his room. So, if he
cannot find the bag, he cannot enter his room. So, please kindly check whether you have
your right bag or not.

Ladies and gentlemen, now we are going to the session one. Mechanism for promotion
and protection of citizen’s constitutional right. Different perspective from countries, I
now hand the floor to Hana.

Ms. HANA (MC)

Thank you Ms. Tia. Now, we shall proceed with the first session of the 3rd Congress of
Asian Constitutional Courts and Equivalent Institutional. I would like to invite His
Excellency Mr. Zuhtu Arslan, of the Constitutional Court of the Republic of Turkey as a
chairperson of this session. And the first speaker is His Excellency Mr. Arifin Zakaria
from Malaysia, second speaker His Excellency Mr. Gadis Gadzhiev from Russia, third
speaker, His Excellency Mr. Lee Jin Sung from Korea, forth speaker, His Excellency Mr.
Mohammad Achargui from Morocco, first respondent, His Excellency Mr. Igor Rogov
from Kazakhstan, and the second respondent, His Excellency Mr. Twekiat Menakanist
from Thailand. To His Excellency, Mr. Zuhtu Arslan, the floor is yours.

MR. ZUHTU ARSLAN (TURKEY)
CHAIRMAN

Distinguish participants, Ladies and gentlemen, welcome to the first session of the
3rd Congress of AACC. Before we start, I would like to thank Chief Justice of the
Indonesian Constitutional Court, Mr. Arief Hidayat for his warm hospitality. And [ would
also to thank to staffs of course judges of the Indonesian Constitutional Court for
organizing such a wonderful congress. Today and tomorrow we are going to talk about
the protection and promotion of the constitutional rights of citizens. Actually, we will
talk about not only the rights and liberties of citizens, but also rights and liberties of all
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individual. Because rights and liberty are not restricted to citizens only. As you all know
in today’s law, terrorism remains the most formidable threats to the protection and
promotion of constitutional rights. And terrorism affects constitutional rights.
Negatively, in two ways. First, it possesses a great danger to protection and promotion
of rights by violating the basic rights of individual, like right to live, and um... right to
property. As we all know terrorist’s activities throughout the world results, result in
killing so many innocence civilians. Second, terrorist acts often lead to declaration of
states of emergency in democratic countries such as France and more recently Turkey.
And constitutional rights are more restricted in times of emergency than in times of
normalcy. On this occasion, I'd like to strongly condemn the recent terrorist attacks that
took place in Turkey on the 15th and 16th of July. And as the result of this serious and
henious terrorist attacks, about 250 innocent people including civilians -- actually most
of them were civilians -- died and more that 2000 people were injured. [ want to express
my deep sadness and sorrow for those who were Killed by the failed cruel perpetrators.
May Allah have mercy on their souls.

Finally, [ would like to -- thank you very much, thank you very much for your sympathy
and understanding for our grief. Terrorism has no territory or nationality therefore we
should unite our strength and power to fight against terrorism and any terrorist act by
any means we have. Now, after this introductory remarks, [ want to focus on the subject
of this session, which is 'The Promotion and Protection of Rights Through Different
Mechanisms Available before the National Institutions, most notably Constitutional and
Supreme Courts.' The idea of the constitutional justice attempts from the realistic view of
power. Lord Acton famously said that "Power tends to corrupt, and absolute power
corrupts absolutely." This observation as to the nature of power calls for control of
Legislature and Executive powers. Constitutional justice has proved to be the most
effective way of protecting constitutional rights through constitutional control of
Legislative and Executive branches.

As Mr. Arief Hidayat indicated in his introductory remarks this morning, the
Constitutional Courts are seen as the guardians of the Constitution. But, they are also
guardians of constitutional rights and liberties. Therefore, the most important
institution to protect the rights and liberties of individuals are the Constitutional or
Supreme Courts. And what kind of mechanism these courts have in order to promote
and protect constitutional rights? I must say that there are two main mechanisms
available before us as the Constitutional and Supreme Courts to protect and promote
constitutional rights. First, abstract and concrete review of constitutionality of laws
enacted by the Parliament. Almost all constitutional courts have the power to annul laws
which are contrary to the Constitution and the laws which violate constitutional rights
and liberties.

The second effective way of protecting constitutional rights is the mechanism of
constitutional complaint, as the President of Venice Commission has indicated a few
minutes ago. The adoption of constitutional complaint in different countries, in many
countries, in fact turn these Constitutional Courts in to a kind of National Human Rights
Courts, charged for protecting and promoting basic constitutional rights. The Turkish
Constitutional Court has been doing its best to protect constitutional rights through
these two mechanisms. Because as one of the most experienced courts in the world, I'm
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as 55 years old Constitutional Court, Turkey's Constitutional Court has been doing its
best to protect constitutional rights and liberties in Turkey through these two
mechanisms. And ever since the introduction of individual application to the Turkish
Constitutional Court,our court has adopted a rights based approach in
its jurisprudence giving certain priority to individual rights and liberties.

This morning, Chief Justice Arief Hidayat emphasized the connection between human
rights and constitutional rights. As he rightly observed that is here right to observe that
constitutional rights are in a way domestication of human rights at international level. I
will give you an example of this connection by a reference to the Turkish situation.
When we adopted the mechanism of individual application in 2012, we defined the
subject material of individual application as the constitutional rights which are at the
same time protected by the European Commission on Human Rights. So, in Turkey
anybody may appeal to the Turkish Constitutional Court on the grounds that his or her
constitutional rights, which also protected by the European Commission on Human
Rights, are violated. So, this is a typical example of the relationship between the term or
conception of human rights and constitutional rights.

Now, we have in this first session for speakers to talk about the different mechanisms of
protecting and promoting constitutional rights, and they will tell us their experience
and their model of protecting constitutional rights from their perspective. For speakers
from Malaysia, Russian Federation, Korea and Morocco, and we have two respondents
from Kazakhstan and Thailand. Now, I will give the floor to Mr. Arifin Zakaria,
Chief Justice of the Malaysian Supreme Court. Mr. Zakaria, you have 15 minutes.

MR. ARIFIN ZAKARIA (MALAYSIA)
CHIEF JUSTICE

Bismillahir Rahmanir Rahim, Assalamu'alaikum, and very good morning for everyone.
The Honourable Prof. Dr. Arief Hidayat, President of AACC, Chief Justice of the
Constitutional Court of the Republic of Indonesia. Mr. Chairman, the Chief Justice of the
Honourable Court of the Constitutional Court of Turkey. Honourable Heads of
Delegations and Members of the AACC. Ladies and Gentlemen, I am indeed delighted to
be given the honour to share Malaysia's perspective on the topic, 'The Mechanism for the
Promotion and Protection of Citizen's Constitutional Rights'. Let me begin with a brief
note on the Federal Constitution of Malaysia.

Malaysia is a Federation of thirteen states and the government is headed by Yang Di-
Pertuan Agong, or His Majesty the King, a constitutional monarch which acts on the
advice of the Cabinet in exercising his functions. The government of Malaysia is closely
modelled with the Westminster parliamentary system. We have a written Constitution
which spells out the functions of the three branches of government, mainly the
Executive, Legislative, and the Judiciary. The Constitution or the Federal Constitution is
the supreme law of the Federation, and any law passed after the Merdeka Day, or
Independence Day, which is inconsistent with the Constitution shall to the extent of the
inconsistency, be void. This is provided under our Article 4 at the Constitution.
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Ladies and Gentlemen, the constitutional rights guaranteed under the Federal
Constitution, human rights are universally recognized around the globe, they have been
incorporated in the Constitution of various states, they also been the aspirations of
various movements and organizations around the world. In Malaysia, human rights is
part of our constitutional right, and it's incorporated into part 2 of our Federal
Constitution. These are referred to as our fundamental rights and are contained in the
following articles.

I'll briefly state the various articles: Personal Liberty, which is in Article 5; Prohibitions
Against Slavery and Labor, Article 6 of the Constitution and protections against
prospective criminal laws and retrospective trust; Equality Before the Law and the
Rights to Equal Protection of the Law, Article 8; Prohibition of Banishment and Freedom
of Movement, Article 9; Freedom of Speech, Assembly, and Association in Article 10;
Freedom of Religion, Article 11; Rights and Respect for Education, which is Article 12;
and finally, Right to Property which is in Article 13.

Now, let me discuss briefly the mechanism that has been put in place in the Constitution,
and in the law in upholding and protecting these constitutional rights. Constitutional
complaints in Malaysia could be made in various books to the court. The Federal
Constitution has specific provisions conferring power on the courts to review legislative
and executive actions on the grounds of unconstitutionality under the Federal
Constitution. The court should have powers to review and grant public law remedies.
The principal notes of Constitutional Complaints may be summarized as follows: One,
application for judicial review, which is under our Order 53 of the Rules of Court read by
the Court Adjudicator at 1964 and the Specific Relief Act 1950; Two, application for the
declaration of the law is invalid as founded in Article 4 in the Federal Constitution; and
finally, Thirdly, election petition under Article 118 of the Federal Constitution and also
under our Election Offences Act 1954.

We begin briefly with the Judicial Review. The application for judicial review are
governed by Order 53. The application must be preceded by an application for leave,
made to a judge in chambers. This requires the court to issue what was traditionally
known as a prerogative reach, but now are statutorily provided. It's the decisions of the
public authorities which are regularly hold up for scrutiny by the courts. Generally,
these authorities include Ministers charged with public decision making powers under
the rule of law, for example (a) the Minister of Human Resources regarding decisions
concerning industrial employment disputes, and recognition or non-recognition of trade
unions under the Industrial Relations Act. (b), the industrial court; (c), officers under
various legislations charged with decision-making powers concerning a range of
matters namely the registration of birth, citizenships, just to name a few; (d), general
law enforcement officers of departments like immigration, police, customs, internal
revenue, domestic trade, and so forth. Finally, (e) the various disciplinary bodies be it
governmental or non-governmental for example Police Disciplinary Boards, Police
Service Commission, Public Service Commission, Malaysia Medical Council, Bar Council,
universities, and Board of Engineers of Malaysia.
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Then we also have bodies like (f) Specialized Tribunals - the Tribunal for Home Buyer's
Claims established under our Housing and Development and Licensing Act, and the
Tribunal for Consumer Claims. (G) Election Commission, Sports Commission, Securities
Commission, and the Pengurusan Hartanah Berhad. (H) Security role powers.

Judicial review is a mechanism involving the court's scrutiny over the lawfulness of the
powers and duties of those exercising public functions. Generally, it refers to the
processes of jurisdiction exercised by the High Court over proceedings and decisions of
inferior courts, tribunal, and other bodies or persons who carry out courts and judicial
functions or who are charged with the performance of public acts and duties. In these
circumstances, the court will look at the structure, nature, powers, duties and functions
of the body and exercise the look or the existence of public element. Judiciary, in this
regard, is equipped with judicial procedure, procedure advice, by way of judicial review
as [ mentioned earlier to ensure that the powers given to the legislative and executive
are exercised within the permitted parameters of the Federal Constitution and the law.

It has been held in many of our cases in Malaysia that the executive discussions whether
by statute or prerogative is amendable to judicial review. This position is profoundly
explained by the Federal Court in a recent case, the titular Roman Catholic Archbishop of
Kuala Lumpur and the Minister of Home Affairs. Then when a person, such as a Minister,
is entrusted with a discretionary power, he's under an obligation to exercise it
reasonably, and in accordance with the terms of the relevant provisions of the statute,
that confers him the powers of discretion. This principle is applied with vigor even when
the language of the stated power is couched in terms. However, whether such
discussions are amendable to the jury review is dependent on the facts of each case. The
court must also hold the view that courts must be wary of unduly extending its judicial
arms to matters which are exclusively within the domain of the executive, as was
decided in a number of cases.

In one of the cases decided by the court, the Presiding Judge then summed up the
importance of judicial review in the following terms: "Nothing but a potent and effective
procedural device within the harmony to supervise and control decision-making process of
public bodies are right to ensure that they are within the powers of the Statutes, and if
necessary, to restrain the decision maker from acting in excess or abuse their power. This
process is also used to check and address executive excesses and encouragement."

[ need to briefly mention...

MR. ARIFIN ZAKARIA (MALAYSIA)
CHIEF JUSTICE/HEAD OF DELEGATION

Challenging these act that's why we off, issuing the order of statutory, all the statutory is
a normal procedure to quash the position of institute inferior tribunal of public
authority then we have the what it called read of quo warranto which is issued to
question a public decision makers authority to hold a public, a public office by calling
upon the person to show to the cop, under what authority is he holding that office. Quo
warranto literally means where is your warrant of appointment. There is nothing, no
cases in Malaysia pertaining to this relief but there was one, wish to quote noted, high
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quote as the power and the team proceeding for quo warranto. Mandamus is another
mode which is an order to compel the performances of illegal duty impose by the law,
mandamus maybe granted to direct an authority which has decline jurisdiction, the
exercise is, is just, a, is function. In the case of ministry of finance or government of
Sabah and the Patrajasa, responded had sued the state government of Sabah for breach
of an agreement, and for some due to responded adjustment was obtain and the
certificate under section 33 of the government proceeding act 1957 was issued, where
deputy register with the high court order a state government to pay respondent, there
may just in the sum of six over million ringgit with interest, the state government failed
to paid up the sum, responded files implication for an order of mandamus plus one to
order 53 of the rules of the high court. The high court dismissed respondent application,
they cover appeal a lot. They appeal and leave most a granted appellant to appear in the
front of the court to question whether judicial review proceeding maybe taken again the
appellant, | mean the government of the state compare payment of adjustment some a
certified and registered on government proceeding act. On the issue as to whether an
order mandamus maybe issued against minister of finance, government of Sabah, the
federal court finds that the affective arms of the government is amenable to judicial
review proceeding. The landmark case refer to is the case of council of civil service
union at minister of services. The other is prohibition which is order issued to prevent
the public authority from acting without jurisdiction, prohibition issued at the stage
where the public authority has not yet reached each determination where some for
proceeding are open to the applicant and such proceeding may if taken would be
without proper authority. The other mode is injunction, the cop may grant an injunction
against the state power to grant such injunction subject to the government proceeding
act and despite the relief act, and despite the government, the the government
proceeding act 1958/56 the better view now is that injunction maybe issued against the
government. These are found in the number of cases decided by the fight of court. [ wish
also to mention another mode which is an important mode available to the citizen to
challenge the government authority they still reach of habeas corpus. The remedy of
habeas corpus is provided under is provided under section 356, 365 of the criminal
presidium court. The rate of habeas corpus is designed to protect the personal liberty,
personal freedom of those who have been illegally detained in prison, hospital or private
custody. Section 365 gave the high court power certain order whenever it tastes fit
regarding the application of habeas corpus. Appeal from the decision to the high court
lies to the federal court, the right to apply for a rate of habeas corpus is entrenched in
our article 51 of federal constitution which provide there no person should be deprive of
this life of personal liberty safe in the accordance with the law. And due of the time
constraint, I am not going to go into the detail but just mention briefly the mode
available to challenge the authority, left with three minutes.

Well, habeas corpus made exceptionally be available where the court passing sentence
have no jurisdiction to the soul, such as the absence of jurisdiction must be pattern of
the record and not by have an request outside of the record, this is found in the case
...... is sukma dharmawan suspistamaja ,the other important the mode is the declaration,
declaration that law is a valid on the ground mention in article 3-4 as I mention earlier,
shall not be comment without leave over judge of federal court, there has been a number
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of cases decide from these matter by the federal court, sofian elfi in front of law, have
sum up that proceeding for declaration of law is valid maybe brought back individual
against another individual or against the government or by a government against
individual invalidity ground to be for reason parliament has no power to make such a
law or the law is inconsistent with the constitutions or in the case of state with federal
law. Apart from the court we have also nine judicial institutions where active and
promoting and protecting constitutional rights. This is found in the human right
commissions of Malaysia, which is an incorporated form under our human rights act.

While upholding the universal principle of human rights Malaysia accentuates this
human rights values which take into account the history of the country as well of a
religious factual and culture diversity of its communities. This is to ensure that respect
for social harmony is preserved and protected. The practices of human rights of
Malaysia are reflection of a wider Asian value system, where welfare and collective
wellbeing of the community are most significant compared to individual right.

Malaysia commitment in human rights has been translated into the establishment of
human right commissions. Human right commissions of Malaysia was established by
parliament under the human right commission of Malaysia at 1999. And the act came to
effect September 9, the function and power of the commission are to be found in the
human right in the act in section 4 namely to promote awareness and to provide
education relation to human rights be too advice and assist the government in
formulating, formulating legislation and enlisted the directives and procedures, see to
recommend to the government with regards the subscription of excession of treaties
and other international instruments in field of human rights and d to inquire into
complains regarding infringement of human rights.

So this another excess, another mooch, where public can complain against a,
encouragement, infringement of human rights for fundamental with this.

Other present mechanism in upholding protective our constitutional rights of human
rights sufficient. The faded constitutional and laws from I get it by parliament provide
the necessary procedure as I mentioned earlier for the protection of constitutional right
in Malaysia. however I must say, that procedure are far from being simple and easy for
ordinary citizen to understand the challenge before usis to simplified the current
procedures so as to make it easily understood by the public. And that in that manner
justice may be make more accessible to one and all.

In conclusion [ wish to say this, in a country where written constitutions, the court,
especially the federal court we did a back court, it as the arbiter of the conflict that may
arise within its citizens and the public authorities. It plays a very crucial role in the
protection of these rights. As a former chief justice of United States of supreme court
once remark, a constitution is what judges see it is, and such event sadly a judges at the
court will be of England and whereas once without that.
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The reverse is true as well, if judges are not prepared to speak for it, a constitution is
nothing, in this, in this judging this duty, the court, the constitutional court or equivalent
constitution, institution, we have to adopt the moral reading of the act, for the
constitution though interpreting the statute with the languages is abstract and moral
terms as restriction in the powers of public authorities.

With this observation, I end my remarks on this important topic, and I wish to thank all
of you for listening, thank you very much.. [Clapping]

MR. ZUHTU ARSLAN (TURKEY)
PRESIDENT/HEAD OF DELEGATION

Thank you very much, Mr Zakaria now the next speaker is Mr Gadis Gadzhiev from the
Russian federation he is the judge of constitutional court of Russian Federation, you
have 15 minutes.

MR. GADIS GADZHIEV (RUSSIA)
JUDGE/HEAD OF DELEGATION

Thanks you Mr Chair. I prefer to speak in Russia language because from yesterday
Russian language is a second official of Asia, of our ah, Associations. I would like to use
this opportunity to congratulate everyone in the Republic of Indonesia for the upcoming
Independence Day. And I would like also to send my gratitude for your warm welcome
and warm hospitality for the arrangement of this congress.

Refmetalik, one of the philosophy from German very famous one once said that in the
establishment of human right. He said that human rights is tangible it is real, even
though it is not reflected on the constitution and this means that this is not a positivism
approach on human rights because even when human rights are not stated on the
constitution, human rights still exist although it is limited by the constitution.

Thus there is only one way to propose and what we called as original-ism or textual-ism
on the constitution and this is what we call as the method of historical method. The
emergence of a new constitution. related to the fact that for the community there is
always a person who feels the right for this. For example, if a journalist tries to protect
his right when he has a big ambition. For example, the constitutional for the future
always emerge in a conflicting situation and this can be a conflict between the individual
and the government, or with the public authority. For example when they want to
uphold their rights to die without any suffrage. Every person who tries to uphold his
rights.. human rights and we try to overcome this sort of acts, there is a new view or
ideology on the constitution of Russia is base not only the approach of positive witty
towards human rights. In it is so many ideology.. judicial ideology and that the human
rights is attached to that person when he is born.. since he was born and if in the
constitution it is called a right or not, we're actually is should not deny that person's
rights.

In Russia, it is not only the constitutional court that protects the rights that is mentioned
in the constitution about when it is possible. It will also admit the new rights that
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appears from the beginning. I'm using the anthologies hypothesis because we have to
differentiate between the two meaning; the meaning of the rea.. the height right reality
rights is not only judicial, but on the other hand, the judicial view that accept that there
is a reality on rights. So that the rights is there, it doesn't mean that when the
government ac.. accept that rights then only it becomes real. So, this is.. this can be seen
there is a difference ontological difference between the rights in reality but it is far from
practice.. legal practice, whether it will help to reveal the peculiar functions of
constitutional courts, because it also reflects the both court and parliaments because
this is where the process of promotion of new rights. And how is the.. the.. this is an
issue that is very complicated.

In aspect which of the constitutional rights also become as universal rights or whether
there is a difference between the each countries culture and then it also causes other
debates on the relativism of culture. In his speech, Mr. Arief Hidayat also mentioned
about that in the Indonesian Constitution there is the ideology Pancasila and the
understanding of a.. human rights is also influenced by that ideology and it is not by
accident that he.. underst.. there is a anaste.. understanding of the human rights and a
particular understanding of human rights. I think this is also the same for us. We also
review in our work this views. So, how about the rights that is not stated in the
constitution? The ideas on justice for example. Of course this develops continually and it
will always face a positive law and there is a need to admit new rights that this right
needs to be oathcat.. should we accept this as rea.. real. And the emergence of this rights
also between the re.. legal.. legal reality is a right issue. Furthermore, this is a very
difficult situation for the practic.. those who practice in this field.

We can not dif.. say how far the acceptance of that rights appear if there is a universal
rights for all humans or there are rights that is acceptable or not. Only.. is it.. only
acceptable in Asia or Europe. And how far the re.. is the responsibility on the emergence
of this rights in this human rights. A few years ago, leaders of the ASEAN countries sign..
the.. Asia Declaration, we are all aware the existence of the Arab charter or the Cairo
declaration on human rights in Islam, I think it is not by accident that these, in this de, e,
er, documents, there is an under, there is a stress that the human rights has an eastern
legal tradition. And as arise, and it also shows that it is also a modification of what is
considered as human rights because the understanding that is not fully from the
western point of view, we ha, see there are three main ideas here and the most
important is, I think, the idea that we also have to consider the constitutional of each
state. I feel that it is not the best choice when one country or one nation or perhaps a
group of nation underlines or stresses that their values is the universal value and it is
used by all other nations for their own good. I feel that this sort of choice or this vara,
variety, where the universalism, is not tangible. I think Russia here has succeeded in
conducten, conducting super national conception where recently it was used in the
constitutional court in Russia, where, when the court decided the possibility that it is in
line with the k, in line with the constitutional court in Russia, in cases that happened in
Russia, eh, there was a case in Russia where the, a case, a murder case, where the accuse
was sentence life, li, life sentence, but then the sentence was cut by, to, fifteen years and
when they were in prison, they were said as wanted to take part in the presidential
election but in line with the constitution of Russia, those who are in prison, are not, do
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not have the right to take, to, take part in the voting process. And then they complained
this to the European Union, oh, I'm sorry, to the European court and they stated that
Russia has conducted a violation to, against er, human rights in not allowing a person to
take part in the election. And the constitutional court and then agreed with the
European court and saying that the equivalent, the principle equivalents, er, but then the
constitution, eh, the Russian constitutional court said the relationship between the
European convention is only possible when there is a dialog for a not, a, subordinate,
absolute subordinate, for example, the Garuda in the symbol of Indonesia, there is, there
it is written Bhineka Tunggal Ika, Diversity in U, Unity, or Unity in D...Diversity. So this is
one of the wisdom of Indonesia which also reminds us on the universe, false,
universalism in which that the human right, there's a universal human right in the
world. Of course, the human right has several version from, for the preservation of
canonic fundamentals, but of course not all this views is the, in line with the state who
have, who are in the eh, transition period, so I think that the conception of legal country
or reichstaat, this should not be a dogma, and from here there will be a tension between
the canonical...

MR. GADIS GADZHIEV (RUSSIA)
JUDGE/HEAD OF DELEGATION

And what is happening in other countries that's going through a transition we all know
about the book of one of the famous justice of the Supreme Court of United States, Oliver
Holmes, “The Path of Law”, I think that the part of each country to.. to watch the
supremacy of human right. There is an understanding on the continuity of law. So we
need objective reality. And the differences between countries is very possible because
the speed of progression is different.

MR. ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

Next speaker is Mr. Jin Sung Lee, from Korea, he is the judge of Korean Constitutional
Court. Now the floor is yours, Mr. Lee. And you have fifteen minutes.

MR. LEE JIN SUNG (KOREA)
SPEAKER

I'd like to extend my deep appreciation to honorable chief justice Arief Hidayat and his
hospitality and chairperson of this session, Zuhtu Arslan. These two chief justices are
my... best friend of mine.

My presentation is still with the Korean experiences of constitutional complaint, and the
implication to new comers in the perspective of comparative studies.

Many countries have designed and developed a constitutional complaint system suited

to their own needs and situations. And the type and scope of constitutional complaints
may differ from one country to another depending on the country's political, social
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situation, as well as on whether they are defined in constitutions and laws or
determined by the interpretation of such constitutions and laws.

The Korean Constitution provides that the Constitutional Court shall have jurisdiction
over "constitutional complaint as prescribed by Act." Since the Constitution does not
provide for any specific ideas or concepts of constitutional complaints, the legislature
has been granted broad discretion in formulating the constitutional complaint system.

The Constitutional Court Act of Korea stipulates two types of constitutional complaints.
First, any person who claims that his or her constitutional fundamental right is violated
by an exercise or non-exercise of governmental power may file a constitutional
complaint. Known as the "constitutional complaint as remedy of rights"

Second, when an individual files a motion with an ordinary court requesting review of a
statute and this motion is denied, the individual may directly file a constitutional
complaint with the Court, known as constitutional complain as constitutional review of
the statute. The later one is peculiar to the Korean traditional system.

These two types of constitutional complains are very actively used by the Korean people
since it's established on September, 1st 1988. The court has received 22.968
Constitutional Complaint in remedy of rights. As of April 30, this year, the court disposed
of 22.556 cases out of which the complaints were up held in 722 cases. Meanwhile, the
court received 5.596 Constitution Complains is constitutional review of the statute.
Among them, 5.310 cases were disposed of and the complaints were upheld in 316
cases.

Although, ordinary courts of Korea had the constitutional review power, before the birth
of the constitutional court they had not been willing to exercise it. Most of the request
for constitutional review had not been admitted by the ordinary court. Consequently,
the parties had little chances of reviewing the constitutionality of statutes
relating...related to pending trial. The constitutional court act does not acknowledge the
power of the court to review judgments of ordinary court. Hence, this kind of
constitutional complains used as constitutional review of status allows party to a case
whose request for constitutional review was denied by any level of ordinary court to file
a constitutional complain directly with the court. Which provides counter balance to the
possible approach of ordinary court towards constitutional review.

The party needs not to wait for the ruling of a higher court. In this context the
constitutional complaint is a constitutional review of status is as a wise method for
complementing the limitation of courts' power of norm control, please see pages three...
pages three article three. Uh... the constitutional complaint as a remedy of rights faces a
view impediments rela... related to the admissibility requirements. The first obstacle is
the principle of subsidiarity, in other words, if any remedy is provided by other laws no
one may lo.. may file a constitutional complaint without having exhausted all such
processes. Second, constitutional complaints cannot be filed against the judgement of
ordinary courts. The reason why constitutional complaints are being actively filed is
because the court has broaden the applicable scope of constitutional complaints through
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interpretation. First, the court widely recognized exceptions to subsidiarity. The court
has stated that individuals can bring constitutional complaints directly without the
exhaustion of other legal processes in such cases as when the rise of the complaint can
hardly be restored through other legal procedures. B; it is uncertain whether such legal
procedures are applicable from an objective view. And C; when such procedure to obtain
legal remedies have no prospect of implementation. Second, the court has specified that
the government power in article sixty eight section one of the act, refers to at all actions
by public authorities that exercise legislative and other administrative powers, which
means constitutional complaints can be filed against the laws enacted by the national
assembly or legal orders adopted by the executive. This may not be a typical type of
claims anticipated from the constitution but this claims have been established as one of
the main types of constitutional complaints through the int... interpretation of the court.
For such reason mentioned above, the constitutional court has contributed a valuable
share to activate constitutional complaint system through the positive interpretation of
the constitution and statutes under such statutory limitations. At the international
symposium on constitutional complaint held in Jakarta last year, Justice Palguna of the
Constitutional Court of the Republic of Indonesia mentioned the obstacles in introducing
constitutional complaints and the efforts to seek a solution to this problem. According to
his explanation there were two main reasons why the constitutional complaint system
fail to be adopted the Indonesian constitution. The first one was a fear on manageable
caseload; and second one was a concern that it might trigger the overlapping of
competence with the other courts of general jurisdiction. He also stated that
constitutional amendment to introduce constitutional complaint was not a practical
solution and so suggested other alternatives instead. The first one is legislative
interpretation and the second one is judicial interpretation. I was deeply moved by the
presentation of Justice Palguna that the Constitutional Court of Indonesia has been
thinking hard about the constitutional complaint system as a way of reinforcing the
protection of fundamental rights. In fact, given my limited knowledge of constitutional
system and realities of Indonesia, I feel very cautious about commenting on this issue of
Indonesia's introduction of constitutional complaints. Still, I wish to offer some of my
views in an effort to share the short and concern of the Indonesian Constitutional Court.
The Indonesian Law of the Constitutional Court stipulates the possibility for individuals
to directly file agai... applications against the laws that allow for the acts of state or
public officials. I believe it is not entirely impossible to introduce a general form of
constitutional complaint without constitutional amendment. It can be done through
constitutional interpretation and amendment to the Constitutional Court Act. This
appears to be a model that depends on the will of the legislature; still, the Indonesian
Constitutional Court should have considerable room to contribute such a legislative
process. On the other hand, the introduction of the constitutional complaint can be done
through constitutional interpretation. In fact, there may be a controversy over the
constitutionality of introducing constitutional complaint without the amendment. As the
Constitutional Court has the power to review constitutionality of laws it would not be
entirely impo--

That the power to review the constitutionality of laws may include the power to review
the constitutionality of the ejection of laws. No matter how constitutional a law may be,
even on the constitutional ejection of that law cannot be revoked by the Constitutional
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Court. A vacuum will be generated in term of the protection of the fundamental rights.
The problem stemming from the overlapping of competence of our jurisdiction with our
courts, with other courts can be partly resolved by the principal of subsidiarity. Once the
constitutional complaints system is adopted, the rising in the case law is index-able. We
can see the dramatic increase of numbers of individual applications in Turkey during
recent 3 years. In 2015, the Korean Court received about 18.059 cases and more than
90% of those cases are constitutional complaints and around 80% of cases were
dismissed but still over 500 hundreds cases were decided by the full branch of the court
in last year. Of course, there are other types of the cases in the court. Most of the
Constitutional Courts or Supreme Courts of the world have the same concern in term of
dealing with heavy case laws. The US Supreme Court granted only some 1% of about
1.000 petitions for certiorari per year. The review on the read of certiorari is not a
matter of right but of judicial discretion. In comparison, the German constitutional
justice has a mechanism called Admission Procedure (“Annahmeverfahren” in German).
The law on Federal Constitutional Court of Germany provides that complaints shall be
admitted when the case has the general constitutional significance. This authority to
decide on the admission ability of a case allows for discretion and so the case law can be
greatly reviewed to a certain extend. But I also know that even though the admission
procedure is not a matter of judicial discretion unlike the US certiorari system, some
German scholars called it is a “lottery of Karlsruhe” since it is difficult to predict which
case will be admitted. The Korean constitutional court has not have a similar
discretionary system in the process of ‘preliminary review but it could be noted that the
case law is still within the managerial level. The Korean™ system is very actively resorted
to and used by the Korean people and this is largely due to the fact that Korean court has
lowered the threshold of constitutional court complaints through its proactive
interpretation. It is true that compared to Korea, Indonesia faces more legal obstacles to
the introduction of constitutional complaints but [ believe that Indonesian
Constitutional court will be able to play an important role in overcoming such setbacks
by applying active legal interpretation which gives top priority to the protection of the
people fundamental rights. Thank you for attention.

Mr. ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

Thank you very much Mr. Lee, our final speaker is Mr. MOHAMMED ACHARGUI he is
the president of constitutional council of Morocco. The floor is your Mr. ACHARGUI, you
have 15 minutes.

MOHAMMED ACHARGUI (MOROCCO)
SPEAKER

Thank you. uhmm. [ would like to say thank you to His Excellency Mr. Arief Hidayat as
chief of... Chief Justice of the Constitutional Court of Indonesia for his hospitality and his
welcome for our participation in AACC. For this occasion, I also, as president of jaringan,
network of the South Africa and West Africa Association in Morocco and I would like to
greet the association of the Asian Constitutional Court where with the dynamics, the
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good dynamics which have been shown here in its consolidation and its relationship
between the members. For us this is a very good example for us, for that I would like to
convey congratulation to the association and also for uhh... to Indonesia for more
success in the future. On this occasion, Ladies and Gentlemen, we will talk about the
progress and protection of ehh... citizen.

Constitutional rights where by my experience, our experience, in my country, Morocco,
for the promotion and protection of the constitutional rights of the woman where we
can see that through the referendum in 2011. It has given the woman a very important
position, we can see, the form of the constitution, because for the first time, women are
said to be twenty times in the constitutions and in the constitution it has given an
answer, principle answer for the equivalence of gender for political, economy, social,
and culture and also economy. We all know that the constitution of Morocco has
embraced three generation that is the rights of political and social, social, culture and
also the third, is the third generation as the rights for the solidarity and there is also a
gender equivalence, equal gender but in reality, we do not just need gender equality, so
that woman can enjoy their rights because there are other cultural inhibition are
setbacks and in this condition we are well aware of that, and that is way the new
constitution of Morocco has adopted a politi- a voluntary politic that wishes to make
ways to make it easier for the woman to achieve responsible role in society and that is
why as an example of which I can mention here is that the constitution in the article 115
talks about the composition of the justice rights to give the quota system by looking, by
paying attention that the Woman Justice must be in proportion with the whole number
of Justices, there is 20% for woman, so that 25% of the members must be woman.
Article 30 also states that there are regulation that makes it easy for the access of man as
well as woman to get involved in election, for example in article 29 as a Head of Region
and so on and it is also states that the law must also make steps that aims towards the
representation of woman in a better way in that representation and most important and
in this item is that article 19 that introduces the principle gender equality and also the
formation of authority for gender equality and also to go against all types of
discrimination, and in the disposition and in the execution of the disposition, the
government as well as the legislature has adopted several techniques to conduct
constitutional steps to make it easier for the constitutional rights of the woman, I will
mention the three techniques that has been used, that in the law, that is for quota by
giving by creating or allocation, allocating several chairs or seats in the government for
the woman. It says that 60 seats must be given to the woman and there are 30 seats that
is given to the young people male as well as female and the same type technique, a quota
technique is also given for the regional government where we in one region only
allocated for woman and the law states that woman must be, must fill in the seat at least
of one third of the regional government and the second technique is that in gender
equality that is used for the senate, the government for, government for senate states
that, or the law for senate states that the list of candidates must not have the same name
twice, or the same gender, it must be like male female male female, and the third
technique here is for... to assist financially... they assist financially in their expenses
during election, for example you can have a decree that says for every woman that has
been elected, their political will give five times of the nominal or the assistance for
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finance, for example if the political party wishes to get more money or more funds. They
must give better access for women in their parliaments. And these techniques which is a
positive discrimination has given us results and has increased the representation of
women in the parliament, but in the senate as well as in the regional government. And
for the constitutional court, and its contribution for the development of women'’s rights,
the constitutional courts here has a political way to enable women and given many,
making many decisions and sometimes very advanced and to make it easier for the
women to obtain important positions. The constitutional court in Morocco has a
political, has a very level or stable politics that has made it possible for the election and
also the function of election as well as non-election functions. And for the election
functions, the Constitutional Court in Morocco regards that when there is a quota for
women in the parliament and also in the regional government, it is in line with the
constitution and the same goals for the list of mixed candidates, that is used for the
constitutional election, and it also states, and also requested political parties to further
invite representation, women’s representation in the political parties, and finally there
is a very important decision that states when a woman or member of parliament, a
female member of parliament resigns, then she must be, the position must be filled by a
woman and not by a man. So, for the function, functions that is in line with election or
professional functions, the constitutional court here has made it easier for with the
principle of equality, so there is no excuse to implement political declaration, if political
role position in the constitutional courts itself. Because the constitutional court
considers that the law and also the procedure for election of the members of the
Constitutional Court must be conducted in equally for men and women without giving,
without dividing the seats between men and women. And so, the Constitutional Court
has tried to combine the principle of gender equality. I would like, as a closing, [ would
like to say that, the fact that all constitution at this time underlines, stresses the gender
equality principles. But, this is not, this is not the principle that shows that women can
obtain high position, because there will always be inhibition. For example for the
cultural side, which does not assist in increasing the rights of the women. So, there
should be a voluntary political will from the lawmakers, and also from the constitutional
court to assist in this application. That will enable the women to become an effective
equality. And here I would like to invite you to study the case in Morocco. Thank you for
your attention.

MR. ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

Thank you Mr. Achargui. Now we have two respondents. First, Mr. Igor Rogov is the
President of Constitutional Court of Kazakhstan. Mr. Igor Rogov you have five minutes.

Mr. IGOR ROGOV (REPUBLIC OF KAZAKHSTAN)
Thank you Excellency Chairman. Allow me to convey my gratitude as well to the
president of association who’s the Chief of Justice of the Constitutional Court of the

Republic of Indonesia for the successful arrangement of this event. It is a trend in the
world to guarantee the and human rights. And human rights are often an important
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argument because it serves as the basis for many issues; economic, political,
humanitarian, as well as the basis when we provide sanctions to people. The guarantee
for human rights is a reflection of values and spirituality of human. Initially, the human
rights are implemented internally within the country. There is a shift of that, that human
rights are now governed both by domestic law as well as international law. There is
more international human rights law incorporating international principles and values
which needs to be abide by all countries. The stability and security issues of a country is
also a big issue that we are facing now. Terrorism, narcotics, and organized crime for
example. With the rampant threats of this kind of crimes, there are new sovereign
countries when they comply with international law, they would have to customize or
adjust the international law to their national law. They have to prioritize the national
law and prioritize national values by also considering the political factor in the country.
A country will also need to consider when to adopt or when to comply with one or more
international responsibilities or principles. That's why human rights are not understood
differently, as mentioned by Russia who explained about regional mechanisms like the
European Convention, African and Asian Convention, for example. With regards to what
has been said earlier, this is very actual and there's been a contradicting value between
the universal human rights and the interpretation of human rights in their domestic
level.

Can we then accept this conflict? I am in the opinion that we can accept this conflict. For
example, a state can position itself as a democratic country as well as a law-abiding
country. So this kind of different mechanism for a legal practitioner, for a legal expert
needs to understand about the relationships between domestic laws and international
law. That's why the Constitutional Court in Kazakhstan has the authority not only to
review domestic law, but also international treaties ratified by our country. There was
once a case where Kazakhstanwas reviewed or Kazakhstandid a review on
decisions made by General Courts, and usually such cases will be decided based on the
Constitution by referring to the Constitution.

Most recently for example, the Constitutional Board of Kazakhstan have done this and
we would like to also congratulate the Venetian Commission who have supported us and
assisted us to integrate the national system and by also considering the sovereignty of
our country. With regards to that, and also taking into consideration international
treaties, our government also take into consideration when drafting laws and legislation
the interest of the nation. So the filter in this interest is the constitutional institutions in
the country. And this Conference really helps us in understanding better about this kind
of issues, as well as exchanging experience and knowledge. Thank you very much.

MR. ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

Thank you, Mr. Rogov. Now, second please.
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MR. NURAK MARPRANEET (THAILAND)
PRESIDENT

Mr. Chairman, thank you. Honorable Judges, Distinguished Delegates, ladies and
gentlemen. Mechanism of promotion and protection of citizen's constitutional rights in
my point of view. Those rights must be guaranteed by three composition. The first one is
the substantive law. The second one is the due process of law.And the third one
is efficiency of the mechanism of law enforcement. Thailand's experience, very basic.
The Personal Name Act, 1962 of which the provision determined a married woman to
use her husband's surname. It cause abuse of human right, sex inequality and gender
discrimination. So, the Constitutional Court of Thailand ruled that it's Unconstitutional
to compel the wife to use her husband's family name after her marriage. So, married
woman have the right to choose whether she would like to use her husband's family
name, or continue to use her own family name. The principle is, "More choice is more
equality." Thank you very much.

MR. ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

Thank you very much. Now, we have finished the speeches of all the speakers and
respondents. We have 30-40 minutes for question and answers and also comments.
Now, if there is any question - okay, here. Could you please introduce yourself? Sorry, I
was noticed that we should limit the question and answer session for roughly 10
minutes. But, [ will use my authority to increase it to 20 or 30 minutes.

MRS. HESTI ARMI WULAN (INDONESIA)
LECTURER

My name is Hesti Armi Wulan, [ am a lecturer and Professor at the Faculty of Law at the
University of Surabaya. There are several questions I would like to convey. First of all, I
would like to thank you for the opportunity given to me, I would like to convey as what
has been conveyed by His Excellency from Russia about False Universalism. If we refer
to the Convention of Vienna in 1993, there are two principles that we have to
understand. The first one is the universality of human rights, and perhaps my thinking is
that there is no false universalism. But, what we need to understand, perhaps is we need
to differentiate which are universal human rights, and which are human rights that
requires specificacy, so there is no false universalism. But, we have to understand the
derogable rights and non-derogable rights. That's the first thing [ would like to convey.

Secondly from Morocco, on the rights of women incorporated in the Constitution, that's
very interesting but [ would like to convey that in my understanding there is no 'positive
discrimination.' Discrimination is always negative, but within this context, I would like
to say that perhaps it’s better not to use 'positive discrimination' but more appropriately
called 'affirmation action' or 'special measures', so not talking about positive
discrimination because in principle, discrimination in any form is negative. So therefore,
rights of women or rights of the vulnerable groups may use the term affirmation action.
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Those two concerns are my concerns based on what I have listened from this session's
presentation. Thank you.

MR. ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

Thank you very much. Any other question, please.

MR. I DEWA GEDE PALGUNA (INDONESIA)
CONSTITUTIONAL COURT JUDGE

Thank you, Mr. Chairman. I was deeply impressed by presentation of the Justice from
the Federation of Russia that especially when Your Honor mentioned that Russia doesn't
apply the positivist approach towards human rights. But as the consequence, if | am not
mistaken, it means that such an approach or stance will give wider room for
constitutional justice to make an interpretation to the Constitution. But on the other
hand, it could also trigger direct conflict with the legislature. [ would like, maybe, Your
Honor would cordially share your experience within the legislature within the Russian
Federation in this case. And the second one, may | have two question? A certain question
for Justice Lee from the Korean Constitutional Court. If I'm not mistaken, there's a
decision or verdict of the Korean Constitutional Court concerning the status of the
capital city, Seoul. It is interesting, if I'm not mistaken, that when the Constitutional
Court of Korea decided to overrule or not to approve the proposal by the President to
move the city of Seoul to another place, then the Constitutional Court of Korea also
reversed the decision within the customary law in the context of constitutional law. I
think it will be very valuable to all of us here in the room if you would share your
experience in this case. Thank you very much, Mr. Chairman.

MR. ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

Thank you. Any other questions? Please.

MR. WAHIDUDDIN ADAMS (INDONESIA)
CONSTITUTIONAL COURT JUDGE

Thank you, my name is Wahiduddin Adams, Justice at the Constitutional Court of the
Republic of Indonesia. [ would like to ask about a more specific matter to the delegate of
Morocco. You mentioned that under Article 1.11, and the enforcement or the
implementation of Constitution. So the question here is, is it temporary, or is it a
permanent thing that you apply? Because you mentioned that it does not relate to the
Constitution and applicable laws. But, it relates to social and culture. You also mentioned
that we require a strategic policy, be it your authority to review social matters. This is a
punitive action, you mentioned. A temporary action. How long will you extend this
specific action? And the social matters you mentioned, being a hindrance to your work.
Thank you.
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MR. ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

Any other questions or comments?
MRS. NUR AINUN (INDONESIA)

Thank you, my name is Nur Ainun. [ would like to pose a question to the third speaker
from Russia. I'm interested on the political rights that is related to the democratic
development and the law that is adopted by the country. There was a case about a
convict who was sentenced and proposed his political rights. And also with other cases
in Indonesia, I would like to know further about the experiences in Russia on how the
democracy was developed, and is democracy a concept that is combined with law or
how is it in reality? Because, if we look at the case...

MR. ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

where a person is already sentenced by a court then there are some crimes especially
related to a politic then his political right is also taken away . And if there other
inhabitant like these what short of exsa do it in Russia for example if it is none is it
allowed then how is democratic concept in law build in Russia ,thank you

ROJAHAN PANJAITAN (INDONESIA)
PARTICIPANT

Hmm terimakasih, thank you. I am Rojahan Panjaitan from Bandung my question to all
of you who are seated in front. I would like to ask you how far does your country
conduct the execution for the constitution in conducting your country in executive as
well as legislative so how far other sentences of the constitution court followed
especially in your by your government because in Indonesia, there is so many decision
by the constitution court, by the supreme court, legislative and executive and is not
respected at all, the decision of the constitution court.

MR. ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

Okay thank you very much, I would like to give the floor with the same order and i 'll
give the speaker and respondent if they wants to respond. Hmm just two minutes to
respond okay Mr Zakaria? You have two minutes.

MR. ARIFIN ZAKARIA (MALAYSIA)
SPEAKER

Mr chairman, I only 1 question is the general question asked by Mr Panjaitan from
Bandung, how far decision of the court of the constitutional court is followed or
respected by the executive but as far as Malaysia as concern, there is no problem at all it
is subscribe to the rule of law, therefor the government is oblige to follow decision of the

29 PROCEEDING .
CONGRESS AACC



3 CONGRESS OF THE ASSCOTIATION
OF ASIAN CONSTITUTIONAL COURTS
AND EQUIVALENT INSTITUTIONS

BALI, INDONESIA | 8 — 14 AGUSTUS 2016

court then so far there has not been any breach of the ruling of the court. any decision of
the court has to be followed by the executive to the letter of the order of the court so
that experience in Malaysia perhaps because the draw our years of independence since
1957 the executive is always be the compliance with as always been compliance with
the court order be it that for subject to liberty of citizen, liberty of citizen or property
right and so forth because the law are well entrenched not only in the constitution but
also in other written law and in the supported by decision of the court and the we in
Malaysia of course is a common law country so we rely on what we called precedent or
earlier decision of the court which is binding not only on the is binding on executive so
any decision, any executive action well always take into consideration, previous court
decision and also the provision of written law thank you very much.

ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

Thank you Mr Zakaria, less than two minutes thank you, now Mr Gadzhiev the floor is
yours.

MR. GADIS GADZHIEV (RUSSIA)
SPEAKER

Thank you. First of all I would like to say that what has been stated by the lecturer from
Surabaya it is true, [ am with you, I agree what you’'ve said now in relation to the
question on how active the constitutional court in Russia. I've been with the
constitutional court for twenty five years. Maybe, I do not have enough experience, not
much experience. But, I think in the constitutional court we have to be courageous and
of course we have to really pay attention to how we have to be very careful with when
we in the constitutional court, maybe for the politician for the constitutional court in
Russia maybe it is one of the most active court in the world on the decision of the court
in Russia in relation to, relationship to human right in Europe here there is a conflicting
situation which is very conflicting because in Europe the consensus whether the person
who is tense, or can they be active in a political activity it is clear in our law that they
cannot be involved in election the decision in relation to their British courts in Europe
and then they decided that all parties that is in present and also in Italy when a person is
sentenced for a not too long period they can take part in the election, but if the sentence
is long then his participation in the political process is not allowed.

The situation in Russia these parties they are sentenced for life, and then question
occurs, are they allowed to take part in a political process? [ would like to underline here
that the constitutional court in Russia on how they decide on how to proceed with the
decision of the courts in Europe, would you like to stress that we must oblige, follow the
human rights decision of the courts in Europe, and in relation to how it is conducted
then in line with the Russian federation decision it is guaranteed and the guarantor is
the President of the Russian federation in line with law of the presidential, President of
Russia.
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And after, six days after the sentence is given then they must adjust and they must
appeal for an amendment in the law and saying that [, and I have never seen a problem
in this execution of the law here.

MR. ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

Terima kasih pak Gadzhiev.
The floor is yours.

MR. LEE JIN SUNG (KOREA)
SPEAKER

OK, em, thank you their question of Indonesian justice, as I mention in my presentation,
ee... the acts by the adjective are subject to review of the constitutional court as well as
the statute and uh, ee.. the decision of the ordinary court are not subject to the review of
the constitutional court, but our court has proclaimed that the ordinary court decisions
that have violated the fundamental rights of the people by applying unconstitutional
laws can be appealed against by constitutional complaints.

This way, ordinary court decisions can be appealed to the court in the form of
constitutional complaints and I understand your question on the custom is subject to the
review of the constitutional court in Korea, there are two cases whether the custom are
subject to the review, of the, by the constitutional court the conclusion was the custom
are, uh, review by the constitutional court but there is, there are some dissenting
opinions on that.

Consequently, the, it is significant that the broadening of the interpretation of the
constitutional court is very important, thank you.

MR. ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

Thank you Mr Lee
Mr Achargui the floor is yours.

MR. MOHAMMED ACHARGUI (MOROCCO)
SPEAKER

I would like to, first of all comment on your comment Madame Professor, | agree with
you, it is correct that we should use a terminology affirmative action, because positive
discrimination is never been used by legislative, this is a terminology used by the press,
but there is such terminology however it is only used by the press.

The main important thing is that we have political votary for women right, for the
equality of women and the second question whether the protection of women's right is a
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temporary thing that should be safeguarded by the constitutional court or is it a
permanent.

For the promotion of women's right involved three matters, first, the constitutional right
itself ...And then secondly the parliament should provide a law in such a way that
women can reach high position. The third one, constitutional court.. will.. also provide a
guarantee for women's rights. The Constitutional Court of Morocco has produced a.. an
important decision. which state that any decision made by.. any decision made for
women to be able to sit at the Parliamentary function means that gender equality has
been achieved. It should not be limited for women. And considering the social cultural of
our country and also other country, the legislative needs to be actively involve and
needs to actively contribute until the elimination of discrimination is achieved.

The measure is that we have taken is to include the elimination of all kinds of
discrimination. As for constitutional rights decision, the execution of such, I can say that
in Morocco all decision made by Constitutional Court have never.. always complied and
followed up by all branches; the executive, legislative, and opposition, even because
decision from the Constitutional Court of Morocco should be or must be respected by all
branches, all institutions. Thank you.

MR. IGOR ROGOV (KAZAKHSTAN)
SPEAKER

In Kazakhstan, there was.. there was a question about how ehm the decision is executed
by other branches. We have seen none issue. We have no issue with that because of
usually if legislation is inconstitutional, the President would not sign of such legislation.
And if a legislation is applied for ehm review and the.. because the President of Republic
of Kazakhstan is the safeguard of.. is the guardian of the human rights and constitution,
therefore, it is automatic. It's something automatic that we all will take part in the
control of guaranteeing the protection of human rights by all officials. So no issue in
terms of execution of constitutional court decision.

MRS. MARIA FARIDA INDRATI (INDONESIA)
JUDGE OF CONSTITUTION COURT

Mr Chairman, we have one clarification about the statement of.

MR. ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

Wha.. Okay please. Madam Justice.
Just clarification. No no.

No.

Iya.

Okay..
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MARIA FARIDA INDRATI (INDONESIA)
JUDGE OF CONSTITUTION COURT

Ya. Kami hanya mau mengklarifikasi terhadap perta..

[ would like to clarify on the question.. questioning about the execu.. the execution of
Constitutional Court of Indonesia that are not executed by the executive and legislative.
We.. we feel that there is never an issue for that. Ehm not executed by executive,
legislative, or other institutions. What we are facing is that all decision made by our
constitutional court with regards to general election and re general election were
always executed.. were always complied by the general election commission and other
institutions. So whenever we decide on something, for example, to cast revoting and
whenever we ask the police, the National General Election Commission, for example, to
supervise the revoting then everyone will take part in that. In executing that decision.
The former President, Susilo Bambang Yudhoyono, and the current President, always
abide and comply to all decision made by Constitutional Court. The decision
of Constitutional Court to accept judicial review on articles or laws, we don't
immediately amend or change the sentencing.. the sentences or the wording of the
legislation, but the wording will change during the amendment process of such
legislation. Because there are many of our legislative being, uhm, reviewed and we've
dis, we, we provide a decision to actually re, amend the legislation, we issue such
decision and such decision is then executed by following through an amendment
process of such legislation. Because the constitutional court decision is an erga omnes
meaning that it our decision will be the same, even though it is being re-applied, or the
application is lodge or re-lodge, so we never face any problem on the execution of our
decisions, thank you.

ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

Mr. Twekiat Menakanist.

MR. TWEKIAT MENAKANIST (THAILAND)
SPEAKER

I have a, very few word. Eh, after we have right and we have law to support that right,
and now is the problem of efficiency of our mechanism as a court, strictly. If there no
complaint or no challenge, there's no judgment, thank you.

MR. ZUHTU ARSLAN (TURKEY)
CHAIRPERSON

Thank you very much. Actually I was asked by the organizers to summarize the
conclusions of the first session. But | hate summarizing the arguments, because they are
in, very, very deep in details, but today I have to comply with the request of the
organizers and try to ehm, summarize the conclusions which may be drawn from the
discussion during the first session. Ehm, but I, I will eh, do my eb, best to keep it very
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short. First, the idea of human rights is universal to a certain extent, even though
constitutional rights reflect the culture and nationalistic characteristics of different
countries. Second, constitutional review, judicial review and constitutional complaint
provides many instruments for protecting and promoting constitutional rights. Thirdly,
where techniques such as quota is exist or maybe adopted and applied in order to
ensure gender equality and constitutional rights of women. Finally, there are other
institution or organs such as human rights commissions to protects and promote
constitutional rights. I think we must stop here because we have the right to eat as
important part of right to life, as the President and Chief Justices and Justices of the
Constitutional Court or Supreme Court, we cannot violate this fundamental right. So
thank you, thank you very much for your patience and I'd like also thank the speakers
and respondents in this session as well as all the participants, thank you very much.

MASTER OF CEREMONY (MC)

Distinguished delegates, the meeting will adjourn for lunch. For the head of the
delegation, the lunch will be served at room Uluwatu...

MR. HAN CHUL PARK (KOREA)
CHAIRPERSON

Chief justices and other distinguished representatives all members of the AACC. First of
all, let me start by saying that it is a great pleasure and honor for me to chair this session
today. My sincere appreciation once again to honor the Chief Justice Arif Hidayat, and
other authorizes of the Indonesian constitutional court, especially for having us here, in
this beautiful place of Bali for this meaningful forum.

The topic we are going to discuss in this session is “The role of a constitutional court and
equivalent institutions in promoting and protecting citizens’ constitutional right
through their landmark decision.” We share the idea that the promotion and protection
of citizens' constitutional right shall be guaranteed for the liberal and equal society
which requires the constitutional court and other equivalent institution to act as the
guardian of this values.

In this session we will review individual court effortto promote and protect citizen’s
constitutional right through the landmark decision. I expect we will be able to listen to
the insight and perspective from our” member court or the citizen constitutional right
not only in the field of civil, political, economic, social, and otherwise implies by the
constitution, but the implied rights which are not clearly mentioned under the
constitutions. Also, we expect to be able to learn the mechanism that are operating for
protecting and promoting the citizens constitutional rights and the extent to which the
decisions issued by the court and institution have affected those states and legislation.

For that, we have four presenters, the Constitutional Court of Indonesia, the
Constitutional Court of Philippines, and the Constitutional Court of Algeria on behalf of
CCDA, and the Constitutional Court of Azerbaijan, which will be followed by the
responses from three courts. The Constitutional Court of Tajikistan, and Supreme people
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court of Vietnam, Constitutional Chamber of the Supreme Court of Kirgiz Republic.
Reminding the presentation respondent to the fact they are kindly advice to stick to the
time allocated.

Let me give the floor to our first speaker, Justice Patrialis Akbar from the Constitutional
Court of Indonesia.

MR. PATRIALIS AKBAR (INDONESIA)
SPEAKER

Thank you Mr. Chairman. Assalamualaikum Warahmatullahi Wabarakatuh.
Bismillahirrahmanirrahim.

Honorable Chief Justice of the Constitutional Court of Republic of Indonesia, Mr. Arief
Hidayat

Your Excellences Chief Justices and Justices of Constitutional Courts and Equivalent
Institutions

Honorable ladies and gentlemen the participants of the congress.

The Constitutional Court of the Republic of Indonesia is entering 13t (thirteenth) this
year. In the span of 13 years, the Constitutional Court of the Republic of Indonesia has
successfully resolved national problems that relevant to the Court’s role as final
interpreter and guardian of the Indonesian Constitution. The Court’s decisions bring
significant effect in the nation and state life. The Constitutional Court successfully
handled deadlocks in constitutional implementation through proper legal
considerations. The Court’s role is greatly needed in assessing the constitutionality of an
Act by examining the values of Constitution articles philosophically, sociologically, and
juridically fundamental constitutional law 1945.

In a constitutional implementation, an Act made by legislators and the president might
contain short-term political interests that rule out of fundamental principles of the
Constitution and citizen’s constitutional rights. Thus, Constitutional Court must be able
to adjust Court position as constitutional judicial, democratic judicial, political judicial
and institution to restore citizen’s constitutional rights.

Exercising its jurisdiction on constitutional review, the Constitutional Court of the
Republic of Indonesia has functioned a protector of human rights. The Court provide
protection with love and care to citizen whose right discriminated and ignored in nation
and state life. The Court is a judicial channel for citizens to fight for their rights. Citizen'’s
Constitutional rights have already regulated in the 1945 Constitutional; the rights,
among others, are right to implement... implement religious principles; equality before
the law and governance; political rights and right to implement democracy; the right to
legal certainty; the right to the health, education, work and decent living and right to
defend the state. The aforementioned right under the spirit of freedom which limited by
the Constitution, the limitation of the right is other people’s rights, and it is accordance
with justice principle and respect for religious, morality, and laws in Indonesia,
including local wisdom that institutionalized in indigenous people. Honourable ladies
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and gentlemen the participants of the Congress. Since establishment, the Constitutional
Court of Republic of Indonesia has issued landmark decision that later used by
legislators to improve reviewed Acts. In this occasion I would like to deliver the
landmark decision. There are some criteria of landmark decision. The first is it brings
significant changes in constitutional system and it is related to public interest. Secondly,
the landmark decision prioritize an aspect of constitutional rights protection and
fulfilment as guaranteed by the 1945 Constitutional. Thirdly, landmark decision creates
a new legal condition which has not been regulated by the Constitutionto the
achievement of legal certainty. The fourth is the landmark decision become a reference
legislative change. The Court’s landmark decisions cover all aspect; political, socio-
cultural, economic field. Since Court’s establishment until 2015 about 175 decisions
regarding the constitutional review that grant application...applicants’ petition. The
Court successfully protects a citizen’s constitutional right regarding natural resources,
such as in Decision Number 1 /PUU-1/2003 concerning Electricity Act; Decision Number
33/PUU-X/2012 concerning Oil and Gas Act, and Decision 45/PUU-X1/2013 concerning
Water Resources. This decision have a red line; state’s control of natural resources. The
phrase of 'controlled by the State' and 'welfare to greater people' as sti-- stipulated in
Article 33 in 1945 Constitution become a crucial point in giving protition... protection in
citizen’s constitutional rights, particularly right to utilize natural resources. The phrase
'‘controlled by the State' should be interpreted as State’s control in broad sense of
sources and originated from the conception of Indonesian people’s sovereignty over
land, water, and natural resources contained therein, including the definition of public
ownership by people’s collectivity on the resources aforementioned. People who have
collectively constructed by the 1945 Constitution give the mandate to the State to make
policy, take care, setting, management, and monitoring that aim for the welfare of
greater people. Honourable ladies and gentlemen the participants of the
Congress. Moreover, there are some decisions in 2015 which considered as the
landmark decision. Decisions among others are Decision No. 95/PUU-XII/2014
concerning the lifting of the ban for the forest people to utilize forest product and
Decision No. 43/PUU-XIII/2015 regarding regional head candidacy recruitment.
Regarding number 95/PUU-XII/2014, the Constitutional Court assessed the ...
assessed the ban of utilizing forest product as regulated in Forestry Act should not be
applied to forest people who already lived for the generation in the forest who have the
need of food, clothing, and shelter on daily basis by cutting trees and not for commercial
purpose. The Act cannot criminally sentence forest people; instead, the State should give
protection to them. Regarding Case No.43/PUU-XIII/2015...

requirement ex-convicts to allow ex-convict to run regional head candidacy. The court
ascertained that an act only may provide a limitation in accordance with article 28] the
1945 constitution and cannot eliminate citizen voting right. However, ex-convicts
should openly declare to the public that was an ex-convict by that the choice is in
people's hand whether they are willing to vote ex-convicts or not. Besides the decision
aforementioned, a lot of decision regarding the political field, particularly regarding
regional elections, which are not possible and describable on by one due to limited time
available. However, decision certainly caught public attention, other decisions regarding
recent provision for the legislative member who determined... determined as a Regional
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Head Candidate. Decision regarding vote requirement for Independent Regional Head
candidate and decision regarding a single candidate, this decision can also be considered
as a landmark decision. Honorable participants of the congress, that is all my brief
presentation on the Rule of Constitutional Court of the Republic of Indonesia protecting
citizen’s constitutional right as fundamental right regulated in 1945 constitution. The
decision of constitutional review, protection of human right has been manifested in
whole aspects, political, economy, and social and culture. Hopefully in the future, the
Constitutional Court will relentlessly struggle for manifesting constitutional mandates
particularly in proting.. protecting citizen constitutional rights. Thank you very much.
Wassalamualikum Warahmatullahiwabarakatuh.

MR. PARK HAN CHUL (REPUBLIC OF KOREA)
CHAIRPERSON

Thank you Justice Patrialis Akbar for the insightful presentation, our next speaker is
staff head, Mrs. Maria Lourdes Oliveros The Head of the Supreme Court of the
Philippine, Mrs. Oliveros, the floor is yours.

MRS. MARIA LOURDES OLIVEROS (REPUBLIC OF THE PHILIPINES)
SPEAKER

Thank you Mr. Chairman, Excellences and your honors, [ have the honor to deliver the
remarks on behalf of the honorable MARIA LOURDES OLIVEROS, Chief Justice of the
Republic of the Philippine. The constitutional design for the judiciary in the Philippine
allows the courts to address individual complaints. This is not only on the causes of
action in civil or criminal cases but also on constitutional questions that affects
individual as well as collective right. The Philippine Supreme Court stands at the apex of
the judiciary while it is not formally called a constitutional court as understood or
defined in this forum. It nonetheless enjoys the characteristics and possesses the
features of a constitutional court. Frequently called upon to interpret the constitution
and the laws, the court decision become a part of the law of the land though they do not
part of the legislation which is solely the province of the Philippine congress. This power
of authoritative interpretation is a court greatest power trough it the court is able to
define parameters, clarify boundaries and allocate powers between the state and its
citizen, this was held by the court as early as 1936 in the landmark case of Anggara vs
Electoral commission. In a very real senses, the constitution and the laws are what the
Supreme Court say they are. To recall 1803 US case of Marbury vs Madison on the
notion of judicial review. It is the province of the court to say what the "law is. Does the
US supreme court said in that case, it is emphatically the province in duty of the judicial
department or judicial branch to say what the law is... Those who apply the rule to
particular cases must of necessity expound and interpret that rule. If two laws conflict
with each other, the court must decide on the operation of each. When the Philippine
went through a peaceful transition in leadership of 1986, the collective expression of
sovereign power resulted in among many others, the drafting of a peculiarly written
constitution, not only it is the longest of all previous Philippine constitution, the 1987
constitution is distinct for being a reaction to the martial law regime which was the
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laboratory of its creation. Thus, its provisions are guarantees and expressions of support
for fundamental rights and liberties, both collective and individual, strengthened by an
empowered judiciary. For the first time, as provided in article 8 section 1 paragraph 2 of
the 1987 Constitution, the Judiciary is empowered to and I quote “determine whether or
not there has been a grave abuse of discretion amounting to lack or excess of
jurisdiction on the part of any branch or instrumentality of government. This power,
recognized as part and parcel of the judicial power, has been used by the Supreme Court
significantly to carve out pockets of protection against State overreach through its
Decisions on specific rights guaranteed by the Bill of Rights.

This power of the Court has been used to strike down laws that prevent an individual
from exercising his rights under Article 3, which is The Bill of Rights, in the Constitution
or violate other rights to exercise other rights under the Constitution; it has also been
used to enhance the protection of the individual by asserting that he is protected from
State abuse.

Article 3 of the 1987 Constitution, or The Bill of Rights, empowers the individual by
conferring on him/her specific rights that can be asserted against the State; at the same
time, the Constitution also shields the individual from government’s undue intervention,
unwanted interference, or unjustified abuse. Reading much like a Magna Carta, the Bill
of Rights is possibly the single, most potent antidote to State abuse and overreach and it
is often the last resort of those who find themselves aggrieved and their rights limited,
diluted, disregarded or violated.

The Supreme Court has expressly characterized the Bill of Rights as a limitation on the
power of the State. In the 1991 case of People of the Philippines versus Marti, the Court
ruled that the Bill of Rights is not meant to be invoked against acts of private individuals
because it governs the relationship between the individual and the state. As held in
Marti, Its concern is not the relation between individuals, between a private individual
and other individuals. What the Bill of Rights does is to declare some forbidden zones in
the private sphere inaccessible to any power holder. As an overarching framework, the
view that the Bill of Rights imposes a burden on the State, not the individual, would be
the greatest weapon a citizen would have against undue state interference or overreach.
Article 3 protects and guarantees broadly 22 rights and freedoms. Of these, the Supreme
Court has ruled significantly on the following protected areas under Article 3: Due
process and equal protection; exclusionary rule in relation to searches and seizures and
arrests; freedom of and from religion and the Non-establishment clause; the right to
counsel in custodial investigations; the rights of the accused at trial; the right to bail in
capital and non-capital offenses; the right to information on matters of public concern;
Many of the rulings of the Court on these areas have led to their codification as rights
and freedoms under the 1987 Constitution. For lack of time, I shall limit myself to two
instances.

First, the right to counsel in custodial investigations under Article 3, section 12 was
adopted in 1981 case People of the Philippines versus Duero, from the 1961 United
States Supreme Court Decision in Miranda versus Arizona. By adopting the so-called
Miranda Warnings into its Decision, the Court set the stage for the codification of those
warnings into what is now Article 3, section 12 of the 1987 Constitution. The ruling in
the1961 US Case of Mapp vs Ohio on the “exclusionary rule” which bars the presentation
of evidence that is obtained as a result of an an unreasonable search and seizure was
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incorporated by the Court in its Decision in 1967 in Stonehill versus Diokno and later
led to its codification as a constitutional right, first in the 1973 Philippine Constitution
and later in what is now Article 3, sec. 3, paragraph 2 of the 1987 Constitution. The
Court has also ruled on many occasions on the rights to due process and equal
protection, including the then-novel proposition that the right to earn a living is part of
the property right of an individual that is protected by Article 3, section 1 and that the
Bill of Rights establishes a hierarchy of rights within... with the rights to life and to
liberty being more preferred over property, this is 1981 case of Philippine Blooming
Mills vs Philippine Blooming Mills Employees. On many occasions, the court has also
sustained the right of an individual to protect himself against unreasonable
searches, unlawful searches and seizures initiated by agents of the state. In one
particular instance, the court upheld the implications of the right by a suspected
criminal, who objected to a warrant-less search, and seizure at his house. Said the court,
in Alih vs Castro (1987), one cannot just force his way into any man’s house, on the
illegal orders of his superior, however lofty his rank. Indeed, even the humblest hovel is
protected from official intrusion, because of the ancient rule, revered in all free regimes,
that a man’s house is his castle. It maybe frail. Its roof may shake. The wind may enter.
The rain may enter. But the King may not enter. All the forces of the Crown, dare not
cross the threshold of the ruined tenement. Allow me to end by saying that the Supreme
Court of the Philippines is a 115-years old institution tasked through the years with the
long view of ensuring a just and equitable society to the discharge of its adjudicative
functions. Through the years, its decisions have become the basis for constitutions and
for legal principles. Many of which have succeeded in allowing the individual, standing
against the State to be an effective majority of one.

Maraming salamat po mabuhay. Terima kasih. Thank you.

MR. HAN CHUL PARK (KOREA)
CHAIRPERSON

Thank you Mrs. Oliveros for your wonderful presentation. This brings us to our next
speaker, Secretary General, Moussa Laraba, of the constitutional court of Algeria on
behalf of CCJA.

MR. MOUSSA LARABA (CCJA)
SPEAKER

Syukron, bismillahirrahmanirrahim. Assalamu alaikum warahmatullahi wabarakatuh
(Silent)

[ will focus my presentation on two things and briefly, just briefly. Um... firstly, with
regard to the um... history of the establishment of African Association, the Supreme
Court Association of Africa is similar to what we have in Asia, which is to focus on the
role of constitutional court in Africa as in line with agenda. Thank you to the president
for inviting us in this congress, the 3rd Congress of AACC. This Congress which I am
currently representing on behalf of Mari Mada Orotsu, the president of Constitutional
Court and the President of CCJA, who are, who is not able to be here because of the
general election in her country. And the Congress, the CCJA consists of African states...
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the Constitutional Court of the African States that has a role to protect and to guard the
constitution through the Constitutional Court, the Supreme Court, or other trials or
other courts. We are based in Algeria and Algeria.. and um... we have the Secretary
General at the secretariat which is also based in Algeria. And we are under one domain
which is to improve and disseminate human rights, which is also included in the
preamble of our constitution. This initiative is also successful because in 2011 we have
support from the Venice um... the Venice Commission, and have introduced CCJA. CCJA
now has 36 members, where recently we have the constitutional court of Zambia, and
constitutional court of Ethiopia. Then CCJA has observers from Brazil, for example, the
Federal Court of Brazil. CCJA adopted universal values to respect human rights as the
main principles in protecting Constitution. Related to the African Union, CCJA
contributes the achievement of its objectives which is to develop the democratic rule of
law and good governance with the participation of citizens in governance. The principles
of equality and legality are important parts of universal values and initiative that
promote social peace. And for achieving these objectives within the framework of
universal values, CCJA has aims inter-cooperation and cooperation with other
Constitutional Justice areas in the world. CCJA wishes to have an exchange of experience
and information in constitutional jurisprudence and the promotion of constitutional
justice in Africa through consultative forum, and this cooperation means are real factors
of democratic culture within institutions.

On another level, the partnership with African Union is also in line with
the cooperation agreement signed in Addis Ababa, 2nd of April 2015. CCJA
participated actively in election observation in African Union. And we have many
Justices from the Constitutional Courts of the African region who have supervised the
General Election within the last two years -- in 2015 and 2016. There are or there were
many Justices -- members of CCJA -- who have participated in supervising General
Elections in Guinea, the Ivory Coast and the Central African Republic. CCJA is also an
observer in the African region, consisted of institution of members states of the African
Union. CCJA also serve as a debate forum. CCJA will enter to the Constitutional Court in
Africa and also the Third Congress in Libreville, having the theme 'The Role of
Constitutional Court as Regulator' and the discussion went to a great length during the
transitional period in developing Constitutions for democratic states. And it provides an
opportunity to the Constitutional Courts to discuss about various sensitive matters. And
so, cooperation and exchange of experience and exchange of knowledge is very
important.

The international forum, which will take place in Algeriain December, which isto
provide access for people to constitution rights. I would like also to express that CCJA
will conduct its Fourth Congress from the 23rd-26th April in Cape Town in South Africa,
bearing the theme 'Strengthening the Independence of the Judiciary and Respect for the
Rule of Law', and the all regional and linguistic areas that have the same domain as CCJA
will be invited. Related to the cooperation with other Constitutional Courts is stipulated
under Article Three of the CCJA, paragraph seven, which is 'to develop relations of
exchange and cooperation between the Conference and similar organizations in the
world.'
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CCJA also would like to build an international cooperation by taking into account the
specificities and particularities of the continent to build a political system that is
compatible with the African reality. To respect universal values, and protection of
human rights to the useful stable development. Therefore, a protocol for or draft of
memorandum for the cooperation between CCJA and AACC is ready, and perhaps it will
be signed at the next Congress in Cape Town, 2017. I would also like to extend
my gratitude in this opportunity to AACC for its active involvement in the
dissemination of the role of AACC in Asia through its meetings and also trainings in
Summer Schools in Turkey, where Turkey annually welcomes all students. We want
to replicate this in Africa.

Your Excellency, by taking part in democracy, the Constitutional Court in the Africa
region would like to reiterate our confidence and our recognition to the importance of
legal rights and therefore, the Constitutional Courts in the African region has become a
very important means in political sphere to protect human rights and also to provide
fundamental freedom. The democratic transition in Africa in the 1990's can now be seen
by establishment of Constitutional Courts, and this marks or this reflects that the states
in African region are moving towards a law abiding state.

We are diverse, but that is also our strength. And therefore, this is demanded by
democracy, and this is important for civil society, and this is also important for
international community. The control mechanism to respect human rights is a system.
There's a control system that is dependent on obligatory and facultative, and there are a
lot of constitutional jurisdiction for the basic and fundamental rights, and mostly
Justices realize all their function because they do not have... In other countries, such as
Mali, the Constitution provides a very important basis for constitutional control,
especially for texts that concerns freedom and in the African Region we guarantee and
we protect the rights in our preamble, which refers to Declaration of Human Rights in
1948 and the African Charter for Human Rights in 1981 in Africa. These are instruments,
both conventional and non-conventional, which serve as the basis for African nations in
developing their own Constitution. We have many faces in Africa in a priori nations,
which provide the opportunity to be tangible. Here, we would like to use the approach
which is seen as constitutional by providing opportunity to them. Through their
Constitution, we would see whether human right is respected.

The protection need to be controlled obligatorily and facultative, and therefore with this
obligatory control the Justices can decide on the fundamental freedoms, and this is an
example from the Constitutional Court of Algeria, a very peaceful, democratic nation. In
this action, we can see that the political world is a supreme norm where the
constitutional control is very upheld and human rights is protected. Example, other
Constitutional Court in Africa and the Constitutional Courtin Algeriarevoke all
legislation that are in contradiction with Constitution. For example, the separation of
power and the guarantee of freedom. The equality principle is also important to
guarantee access to law, access to justice, and therefore we have to ensure that the
legislation is in accordance with the Constitution. So, the Constitutional Court of Algeria
does not only ensure this fact, but we can also remind the legislative to uphold the
human rights and to guarantee an effective mechanism to guarantee freedom for
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citizens. On other matters, the Constitutional Court also has the authority to review
whether the rights of citizen are protected and not amended or not revoked. And also to
provide a control and the constitutional divisionin 2014 allows exception and
inconstitutionality. If there is a need for amendment in the Constitution, Article 128
states that the Constitutional Court can do... but through the Supreme Court, to ensure
the rights in the Constitution. And for the progress that has been achieved in terms of
democracy and also safeguarding human rights, most important is that in law, there
must be a concrete relation and disposition and also conduct good actions, and thus we
can uphold the state of law and also the freedom of law and freedom for the people. And
once again on behalf of the CCJA, I would like to thank Indonesia who has accepted us in
Bali, received us in Bali, and also congratulations to this very great organization from
the quality of the work that they have conducted.

MR. HAN CHUL PARK (KOREA)
CHAIRPERESON

Thank you, Secretary General Moussa Laraba for your interesting presentation. Our last
speaker is Chief Justice Farhad Abdullayev from the Constitutional Court of Azerbaijan.
Chief Justice, take the floor, please.

MR. FARHAD ABDULAYEV (AZERBAIJAN)
SPEAKER

Excellencies, my colleagues, once again allow me to thank the Constitutional Court of the
Republic of Indonesia for the hospitality, and [ also would like to congratulate
our colleagues from Indonesia for holding this Asian Congress, which is wonderful. I also
hope greater success in the management of the permanent Secretariat that will be
working in tandem in the best way. The theme for the second session is very broad and
very tight. 'The Role of the Constitutional Court and Equivalent Institutions in Determining
the Constitutional Rights', because in the decisions of the Constitutional Courts in
maintaining their position, and in that way also they can ensure a good legal situation
in determining the rights and freedom of an individual.

And in that context, I would like to be brief, maybe to ask your attention to several
aspects in ensuring the rule of law in our country. Azerbaijan is one of the fifteen
countries that once was part of the Soviet Union. In 1991, Azerbaijan declared its
independence and also inserted in its Constitution, details on the independence. We are
in the Caspian Coast, and that is where we are -- at the junction of Europe and Asia. The
Constitution of Azerbaijan is the source of law, and also the basis for our Constitution
and was formed in 1998. In line with the Constitution, the Constitutional Court has a
very broad authority. Among them is to determine the supremacy of law and also
protection on the freedom of the people. Fifty-six out of the 158 Articles of
the Constitution is aimed towards defending or protecting and also to determine the
political orientation of the government, as part of the amendment that was conducted
towards the Constitution in 2002. In the subjects, it was also added the citizens and also
Ombudsman, we have mentioned the rights of the people. And in December 2003, it was,
we also... (37)
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(38) accepted the new draft and in the draft we have also recruited the assistant of
Venetian commission and there we have already determined a mechanism to at the
mechanism of personal complaint or individual complaint and in that also give legal
protection as a whole, and it also shows after that, that citizen was actively using this
mechanism as an effective way to defend their right and we can say here that the
involvement of the citizen in through the present of the constitution court the citizen
become the active player of in law to deliver their complain to the constitutional court
after the inception, or after it was endorsed at first there were so many complaints that
came into the constitutional court, our constitutional court, slowly in practice, slowly in
practice and also in the practice, in the function there came a question about the
requirement or prerequisite of the its content, constitutional court may help could settle
these problem because with nine judges or justices, I think we have been quite
successful in a very successful way to deal with these complaints and the volume of the
number of complain of our nine justices we are able to effectively fulfil the function our
function. The constitutional court I think they not only deal with the complaints from
the citizen but in an active way lately are also, we also accept cases from the state
institutions from example from ombudsman, human rights committees also very active
and also from regular judges or general judges. At these time after individual or citizen
cases ,we also receive cases from the general court, in the complaints that came in there
often question about the norms and regulations and laws and also the revision of the
law usually in relation to the constitutional right and the freedom and individual
freedom, in my presentation [ would also like to give several concrete example from the
sentences or the decision of the court and in brief show you example in relation to
violation toward property rights, or personal right for example decision of 7 March
2000/1996 and also on the decision of the supreme court of Azerbaijan and then the
court decided that the defence, on property of rights is one of the highest value, that is
owned state law, state abiding law and in constitutional s its guarantees in an effective
way to conduct these right and then it's why ownership is one of the essential right. I
would like also ask your attention on the October 11 decision where by in the
complaints of the ombudsman they requested to investigate on article on the citizenship
of parents outside the content itself they have the right toward their heritage as their
beneficiaries and in that.

Speaker: PATRIALIS AKBAR (INDONESIA)

That was then we found that, that limits the rights of ownership and in the decision of
the constitutional court is that whether, even though the...it is part of the fundamental
grounds of state that abides by law as other constitutional rights, but it can be limited.
And for sure if, an owner during his lifetime owns the right to regulate or do as he is,
what he owns as he wishes but he has responsibility towards his children and family,
family relationship.

In, is taken care of by one of the member of the family, each member has a right to
collect and own but the right is cut off when he dies and he does not become a subject of
that ownership. And the right for beneficiary or right for legacy place an important role
in his closest family member, and the social justice that is part of, one of the most
important part of the constitution court eh, they, bow down to the article that is in line
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with the constitution of Azerbaijan. In other decisions, constitution court also marks
that in deciding dispute between subjects that conducts, there has responsibility in
the communal homes, they must determine good services to those, to the inhabitants or
who dwells there, and there is a contract between the owner and the tenant. Each party
must clearly determine their position on ownership which is formulated in line with the
decision from the constitutional court.

The examples that I have shown you is to illustrate that the constitutional court is not
only a judicial institution but also institution that shows the relationship, tangible
relationship between many parties, even though the constitutional court also reflect the
political will that is reflected in law, and thus we also follows the development and the
needs of the modern times.

[ would like to congratulate the association and also the equivalent institution, thank
you.

HAN CHUL PARK (KOREA)
CHAIRPERSON

Thank you, Chief Justice Abdullayev

Invitation now, we will invite out distinguished respondents to make some comments
on the presentation.

Firstlet me invite President Mahkam Mahmudzoda from the Constitutional Court of
Tajikistan. Mr. President, please.

MAHKAM MAHMUDZODA (TAJIKISTAN)
PRESIDENT /HEAD OF DELEGATION/RESPONDENT:

Excellency President, Chairperson, Ladies and Gentleman, allow me first of all to extend
or express my gratitude to the organizers and particularly to the chairman of the
constitutional court of Indonesia, Mr. Arief Hidayat for the extraordinary preparation
and a very good hospitality that we have receive by our delegation from the very first
day we arrived in Bali, and we feel that the congress today is a very important moment
to discuss about various aspects for constitutional rights and human rights of the citizen
which are the most actual matter that we see nowadays.

The Republic of Tajikistan proclaiming itself in accordance with the constitution, a
democratic and lawful state, and now state we would like to take part in the world
civilization that is based on the recognition of human person, of its rights and freedoms
as a supreme value in society and the state...
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MR. FARHAD ABDULLAYEV (AZERBAIJAN)
CHAIRMAN/HEAD OF DELEGATION

That was then we found that, that limits the rights of ownership and in the decision of
the constitutional court is that whether, even though the, it is part of the fundamental
grounds of state that abides by law as other constitutional rights but it can be limited
and for sure if, an honour during his lifetime owns the right to regulate or do as he is,
what he owns as he wishes but he has responsibility towards his children and family,
family relationship.

In, is taken care of by one of the member of the family, each member has a right to
collect and own but the right is cut off when he dies and he does not become a subject
that ownership. And the right for beneficiary or right for legacy place an important role
in his closest family member, and the social justice that is part of, one of the most
important part of the constitution court eh, they, bow down to the article that is in line
to the constitution of Azerbaijan. In other decision, ,constitution court also marks that in
deciding dispute between subject that conducts there has responsibility in the co-
minimal homes they must determine as good services to those, to the inhabitants or
who dwells there, and there is a contract between the owner and the tenant each party
must clearly determine their position on ownership which is formulated in line with the
decision from the constitutional court.

The examples that I have shown you is to illustrate that the constitutional court is not
only a judicial institution but also institution that shows the relationship, tangible
relationship between many parties, even though the constitutional court also reflect the
political will that is reflected in law, and thus we also follows the development and the
needs of modern times.

[ would like to congratulate the association and also the equivalent institution, thank
you.

MR. HAN CHUL PARK (KOREA)
CHAIRPERSON

Thank you chief justice...
Terima kasih hakim Abdullayev

Then tession now, we will invite out distinguish respondents some comments on the
presentation.

Firstlet me invite President Mahkam Mahmudzoda from the constitutional court of
Tajikistan, Mr President, please.
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MAHKAM MAHMUDZO
PRESIDENT/HEAD OF DELEGATION/RESPONDENT: DA (TAJIKISTAN)

Excellency president, chairperson ladies and gentleman, allow me first of all to extend or
express my gratitude to the organizers and particularly to the chairman of the
constitutional court of Indonesia, Mr Arif Hidayat for the extraordinary preparation and
a very good hospitality that we have receive by our delegation from the very first day we
arrived in Bali, and we feel that the congress today is a very important moment to
discuss various aspects for constitutional rights and human rights of the citizen which
are the most actual matter that we see nowadays.

The Republic of Tajikistan proclaiming itself in accordance with the constitution a
democratic and lawful state, and now state we would like to take part in “the world
civilization that is based on the recognition of the persons, of its rights and freedoms as
a supreme value in society and the state...

The meaning of legal state demand the state to protect constitutional rights and human
rights in all aspects and in all branches of the state; executive, legislative, and other org..
organs of the regional government. Without the existence of democratic institution and
a competent court, we will not be able to talk about constitutional rights and the specific
role in protecting constitutional right is also provided by the constitutional court as the
protector of constitutional right and we can say that in Tajikistan, the.. there is an
improvement of role in our constitutional court in protecting constitutional rights of its
citizen and this is the most important function of the government.

The analysis of the constitutional court practice in our country.. in our state is not only
to evaluate how we protect the rights but also to design conceptual approaches and also
the development of constitutional values that grows or develop within the government.
In Tajikistan, an individual has the right, not only to filling a complaint to the general
court, but individual complaint can also under our regulation in 1995 since the
establishment of constitutional court, can be addressed to.. directly to the constitutional
court. That's why individual.. each individual are the most ehm complaint we received at
the constitutional court.

And base on that, today the constitutional court through the normative
interpretation.. issued fundamental decisions in the field of human rights. And under
article 19 of our constitution is the broadest argument that we can use when it comes to
protection of human rights. And even though.. while briefly it is clear in our constitution,
but in.. at the practical level we have seen a lot of aspect and diversity in the
implementation of our constitution. The Court of Tajikistan implements by accepting
review and provide decision based on that review and decisions of the court are used
to.. are use as reference for other decisions and other court or other jurisdiction and this
is certainly any.. or relaping and any doubt are certainly prevented.

The normative control thus not only provide corrective measures to normative
legislation, but also to provide direction in drafting of new laws.. new legislation by
taking into consideration the constitution and in Tajikistan we also respect the
supremacy of law and event without.. without supremacy of law there'll be protest
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among the community and they had been 3 cases of law reform or legal reform in the
court of law and.. which ended.. in which the Constitutional Court of Tajikistan is also
entering its twentieth year since its establishment and recently when we endorse a new
law on constitutional court, we reiterate all the principles about the enforcement or
upholding of constitutional right in Tajikistan.

In particular to guarantee the freedom and the constitutional rights of the citizen. In line
with our theme. Our theme is the priority.... is priority of our court in Tajikistan. At the
end of my eh presentation I would again like to express my gratitude to organizing
committee of this very auspicious event and I do hope the result of this event can be.. or
can serve as a strengthening mean of cooperation amongst the constitutional court in
this region. [ am also very pleased.. | am also very pleased to.. be given the opportunity
for this. Thank you for your attention.

MR. HAN CHUL PARK (KOREA)
CHAIRPERSON

Our next respondent.
MC
Yang berikut adalah Deputy Justice dari Vietnam, Mahkamah Konstitusi Vietnam.

NGUYEN THUY HIEN (VIETNAM)
SPEAKER

I'd like to thank the chief justice of the Constitutional Court of Indonesia for his
invitation for me to attend the third congress of AACC in Bali. I am very happy to be
here. Now I have a, some comment. Eh, my English is not enough, eh, therefore I eh,
need, eh, interpreter to help me, my colleague here. I am very happy to attend the third
congress of the Association of, eh, ACCA and eh, we think that the topic from this
morning to afternoon is very meaningful and very fruitful for us. We think that the
establishment of the constitutional court through the speech of all delegates from all
country, we think that there are more advantages than disadvantages for the follow
reasons. The first one is, the authorities of the constitutional court is very clear. And the
second one is the procedure for the court is very scientific and very convenient for
individual to accept to the justice. And the third one is ehm, execution of the court's
decision, this morning, we're, we're hear that all the decision of the court is follows by
the executives and legislative. For the three of the reasons, we think that the
establishment of the constitutional court is has more advantages than disadvantages
because you know, in Vietnam, we have not have a, the Constitutional Court. And we are
also tells a lot of seminar and workshop and to learn from international experiences, but
not yet establish one as the parliament of Vietham have not accept to set up the
discourse in Vietnam. Is it the situation, the way to protect the fundamental right of the
citizen in Vietnam, so how to protect this, eh, this rights, and I would like to share some
information now. And if there are some legal document is, in contrary to the constitution
and how to deal with this problem? I will share this issue now.
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And from 1946 to 2013 we have a five constitution. And in all the constitution we have
very clears provisions on fundamental rights of the human and right of citizens. And
through the five constitutions, the fundamental right and freedoms of citizens have
considerably been expanded and developed in term of subject, content, and assurances
and enforcement institution. And the constitutional right it defy clearly in the law and as
a legal document. And when we're making the law we must follows the principals of
law and under law, it means degree of government of the ministry must follow
constitution. And the Vietnamese Minister of Justice have responsible for appraising and
to examines the draft of legal document. It must be follows the direction and the
principal of the constitution. And Vietnamese minister of justice have also authority to
adoption, examination of legal document. If they find any errors or any provision
is contradict to the law, contradict to the constitution it should be a mandate to reviews.
And another way to protect the human right and citizen right is the rose assembly and
the national assembly will monitor the progress of the law making. And the court system
in Vietnam has authority to deal with the litigants in terms of civil crime, business, and
administration. And I would like to share example such as if a person would like to
register his business and if authority denied to issues business registration, she or he
can bring the issue to the administration court. And the court have authority to deal
with these cases. And as the coming time we will conduct more research and study
about constitutional court, and we hope us in a very soon we have a...this court in
coming time. Thank you.

HAN CHUL PARK (KOREA)
CHAIRPERSON

Thank you, Mrs. Deputy Chief Justice. Let me invite our last respondent, Chairman
Erkinbek Mamyrov, from the constitutional chamber of the Supreme Court of the Kirgiz
republic to respond. Mr. Chairman, you have the floor.

MR. ERKINBEK MAMYROV (KYRGYZ REPUBLIC)

RESPONDENT:

Thank you very much, Chairperson. Excellences, Colleagues, Ladies and Gentlemen, on
behalf of the Kirgizstan constitution, we would like to express our gratitude to Mr. Arief
Hidayat and to my colleague the Supreme Court of Indonesia for organizing the third
congress of AACC.

CHAIRMAN/HEAD OF DELEGATIO: ERKINBEK MAMYROV (KYRGYZSTAN)

..tutions having a theme to promote and protect the constitutional right of the citizen.
This is a very actual topic because the fulfillment of such rights also reflects on how
government protects this right. The Constitutional Court of Kyrgyzstan state that the
freedom and human rights are the most important values and we are protecting such
values whenever we have jurisdiction to do so. And therefore the mechanism for such
protection is also within the power of Constitutional Court to fulfill the fundamental
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rights of human. [ would like to explain about the activity of our Court. And the most
important mandate of this Court is to protect the Constitutional rights of the citizen
through controlling norm where we trial contextuality and incontextuality of legislation,
and the Constitution of Kyrgyzstan in 2010 guarantees all rights to all citizen of
Kyrgyzstan to give complaint, or to file complaint, to the Constitutional Courts of
Kyrgyzstan. And therefore this means that all each individual... any violation to such
individual can be brought to the Supreme Court. The... this has the objective to
guarantee that all institutions protect also the freedom and the fulfillment of such rights
and it is no doubt that this has provide to all citizen, to the majority of citizen, the
protection of oneself, each individual against such violation. The complaint that we have
received or filed by the individual increases, compare to the previous era where they
were not able to file complaint. And there are several cases that have been decided by
the Constitutional Court. Within the past three years, we have decided sixty one cases
which are directly or indirectly related to the protection of rights and freedoms of
humans and citizen. Thus, in decisions relating to the protection of right to freedom of
religion, the Constitutional Chamber has indicated that all religious association are equal
under the law. And the person or group of persons of a particular religion should not be
in a privilege position in comparison with representative of other religions. Protecting
constitutional guarantees of freedom of thought and speech; the court emphasize that
everyone has the right to freedom of thought and opinion; right to free expression of
opinion; freedom of speech and press-- press; right to freely seek, receive, keep, and use
information and disseminate it orally, in writing or otherwise, and no one may be
subject to criminal prosecution for the dissemination of such. This.. the norm also
prevents any criminalization of the dissemination of defamation and the Court in
relation to that, human... the... the right to freely express their thought and words is one
of the most important and universally recognize, protected by the majority of
international Acts such as Universal Declaration of Human Rights. And the
Constitutional Chamber also in the opinion that everyone shall have the right to
inviolability of one's private life and the protection of honor and dignity; the right to
secrecy of correspondence, telephone, and other conversation, non-electronic, is also
protected by law and the limitation of this right is also... al--allowed only in accordance
with law and exclusive for the purpose of protecting national security and public order.
So only limited if it concerns the protection of national security or public order, health
and moral of the population as well as rights and freedoms of other person. Those dis...
dissemination of confidential information as well information of private life of a person
without his or her consent...

Except for cases envisage in the law, other areas of human rights activities of the
constitutional chambers showed in an association on cases of property rights, social
security and judicial protection. The right for employment for example social security,
the constitutional court declared that there shall be a new law and legislation for social
security which shall not be in contradiction with any social security for marginalized, for
the marginalized and the government has the responsibility also to draft, to design an
effective mechanism for the transitional period towards new law and legislation. One of
the efforts that we have done through constitutional court in Kirgizstan, trough many of
its decisions we have conveyed our ideas... on people who are faced by criminalization,
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they have the right to appeal before the law... where the constitution guarantees that
people or citizen can defend themselves in the court of law and the constitution also said
that during trial the criminal, the criminal trial, the rights of the defendant in trial before
any trial, any criminal trial can begin the constitutional court as the authority to check
whether the proceeding is already accordance. In accordance to the law on criminal
proceeding, that does not violate the human rights and the right of a citizen. So, the
court has the authority to that. In regard to the time, because i have limited time, i have
to end my presentation here and i would like to reiterate that if a constitution found a
legislation violates the freedom or the constitutional rights of a citizen, the such
legislation must be immediately revoked and as a conclusion, i would like to emphasize
that the activity of the constitutional chambers to ensure the supremacy of the
constitution is aim at achieving the main goal, establishing in the Kirgizstan republic, the
“democratic social and constitutional state. Thank you for your kind attention.

Mr. HAN CHUL PARK (KOREA)

Mr. Chairman MAMYROV. As we have had all the presentations panels delivered
their presentations, let me offer for the questions and answers. Please, you're the floor.

Mr. I DEWA GEDE PALGUNA (INDONESIA)

Thank you Mr. Chairman, I'm justice. From the Indonesia constitutional court aah I
would like to yaa aah to maybe to seek a deeper explanation about eeh... a statement in
the eeh aaah presented by the representative of the Philippine. eeh, in page 2 eeh eeh
there is a statement there. For the first time, the judiciary is empowered to determine
whether or not there has been a grave abuse of discretion amounting to lack or excess of
the jurisdiction on the part of any branch of all instrumentality of government. I think
this is a eeh eeh quite e..vague eeh aah vague expression, especially what does it mean
by a grave abuse of discretion amounting to lack or excess of jurisdiction. I would like to
ask you a question, is there any specific reference aah of this phrase? Thank you Mr.
Chairman.

MR. HAN CHUL PARK (REPUBLIC OF KOREA)

Thank you, any other question?
Okay.

Ms. HESTI AMAWULAN (LECTURE OF UNIVERSITAS AIRLANGGA SURABAYA,
INDONESIA)

Thank you for your time, my name is Hesti Amawulan I'm from the University of
Surabaya. One thing that [ would like to ask, in the constitutional court of the republic of
Indonesia... Besides having the mandate as has been determined in the constitution or
the constitution, the constitutional court of the republic of Indonesia has other
mandates that is based on the law, we would like to ask whether in your country,
respectively you have the authority ladies and gentlemen.I don’t want to be gender
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biased, is there an authority that is given to their constitutional court in your country
beside that has been the mandate or the duty of the constitution court as we have in
Indonesia, the constitutional court in Indonesia beside having the mandate from the
constitution also has the mandate from the law to check into and also... get involved with
election... regional election.

MR. HAN CHUL PARK (KOREA)
Ok, Thank you.
0Kk, you have the floor

Ms. AYU (LECTURE, PADJAJARAN UNIVERSITY, BANDUNG, INDONESIA)

Terimkasih, terimakasih saya, saya dari Universitas Padjajaran, yang ingin saya tanyakan
pada Bapak-bapak dan Ibu semuanya, Yang Mulia, yang ada di depan. Bahwa saat ini
berkembang pemikiran untuk antara satu negara dengan negara yang lain diantara
Mahkamah Agung ataupun Mahkamah Konstitusi-nya itu untuk mempelajari putusan-
putusan yang sifatnya landmark decision dan itu kemudian mungkin sekali untuk menjadi
bahan pertimbangan dalam mengambil keputusan ketika menangani satu perkara. Nah,
lalu ini saya ingin minta pendapat bagaimana ketika kita bicara antara satu negara
dengan negara lain saling mempelajari putusan-putusannya dan kemudian dijadikan
sebagai bahan pertimbangan padahal juga kita akan sampai kepada bahwa masing-
masing negara tentu punya karakter yang unik diantaranya masing-masing, terlebih lagi
tadi Ketua Mahkamah Konstitusi Republik Indonesia mengatakan bahwa Mahkamah
Konstitusi itu juga sebagai the Guardian of Ideology, ini saya minta tanggapan dari Bapak
dan Ibu semuanya. Terimakasih.

MR. HAN CHUL PARK (KOREA)

Could anyone interpret the question?
Ok, any other question?

(Quite)

Oh, ok, you have the floor, please

MR. OKKA MAHENDRA (INDONESIA)

Thank you, Okka Mahendra from Indonesia,

Okka Mahendra from Indonesia, one question

Ya, tadi dikemukakan bahwa jika Mahkamah Konstitusi...

If the constitutional court decide on a law which is in conflict with the rights of the
constitutional individual and thus the law need to revoked, thus the country, or your
country, or your parliament in your respective countries complied to that constitutional
court decision what if that law is not revoked, is there a consequence? Thank you

MR. HAN CHUL PARK (KOREA)

Ok, thank you. No further question? Ok, all right. Mister and Misses Speakers, please give
your response to each question you've received.

Ok, that's good
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MR. MARIA LOURDES OLIVEROS (REPUBLIC OF THE PHILIPPINES)

Thank you Mr. Chairman, to the question of Justice of from the Indonesian Constitutional
Court regarding grave abuse of discretion, this term, in fact in the 1987 Constitution has
been interpreted many time by the Philippine Supreme Court. One meaning from grave
abuse of discretion is such capricious and whimsical exercise of judgment as is
equivalent to lack of jurisdiction, the abuse of discretion must be patented and gross as
to amount to an evasion of a possible--of a positive duty or a virtual refusal to perform
the duty, so this has been used several times. Umm, for the most part with respect to
reviewing the decision of lower courts.. but also with respect to acts of the other
department, executive and the legislature whereby there has been a grave abuse in
performing their duties as to amount to a capricious or whimsical exercise of such, so I
could, you know, I, umm, yes for example one recent pronouncement by the
Supreme Court with respect to anti-graft court, the appreciation of evidence, our former
president was recently released, he was in detention And some of you may have read
this from, in the newspaper, but the Supreme Court’s majority decision decided that the
decision of the anti-grave court committing, a...a... or allowing the continue the tension
of President Mapagal Arroyo was a great abuse of discretion on the part of the grave
court. And thus, um... she was in effect acquitted and is now released from the tension.
So, that is one of the most recent examples of um... how standard of grave abuse of
discretion as provided in the constitution. Yes, to find and that’s okay. Thank you, Sir.

H.E. MR. HAN CHUL PARK (REPUBLIC OF KOREA)
Thank you, Mrs. Oliveros. Next answer....
MR. ERKINBEK MAMYROV (KYRGYZSTAN)

(Russian Language)

[t will broaden the efforts towards other law. In Kyrgyzstan, this is only determined by
the constitution, and cannot be broaden by other law. And relation to the second
question, the representation of women in the institutions, state institutions, in
Kyrgyzstan there is a law on transgender... oh, equality of gender, where 30% of women
are represented in the institutions, state institutions. And in our courts, four out of nine
are women. And this is also compulsory, obligatory, including in the parliament. And in
relation to the third question, in Aquinnah. Oh... the acknowledgment of regulation that
is not constitutional. Usually, the regulation or law will not be used, and during when the
time the decision is revoked. The century revoked the law is conducted. And in relation
to. Is not a mandate, but it is a quota in Tajikistan. In relation to... because, we have not
determined the quota for women. And the courts, but in our law, it is determined that
we only have seven constitutional court justices, and at least one is, must be a
representation of a region, an autonomous region, Gorno-Badakhshan, the highest
mountain in the world. And the representation of that autonomous region must also be
represented in constitutional court. And besides that in 1999, the President of the State
Mr. Emomali Rahmon, he determined the role of women in the lives of the people in the
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State. And, it was determined that the institution that uphold the law in our country
must include the women. So, this becomes one of the tension of the government of
Tajikistan. And in Tajikistan we have also passed a law and this law is then. And there is
a tradition in this law, where the rights of the women are protected towards, for
example, efforts in relation to the traditional family. And number two on the authority of
the constitutional court, the constitutional court of Tajikistan clearly states in their
constitution. It says that we cannot be um.. influenced by other law or other
constitution. So, this can be characterized by clear, making clearly, making it more
clearly in the law in Tajikistan. We cannot make a decision that is different on a same
case. If the same case is um... repeatedly um... put to the court, then this is not allowed by
our justices then. Thank you.

MR. PATRIALIS AKBAR (REPUBLIC OF INDONESIA)
Um... | would like to answer by speaking in Bahasa. Saya ingin memperjelas..

MR. PATRIALIS AKBAR (INDONESIA)
CONSTITUTIONAL COURT JUDGE

[ would like to clarify what was mentioned by Ibu Hesti from the University of Surabaya
that, indeed, actually the authority and the responsibility of the Constitutional Court is
governed by the Constitution. That's why it is called the Constitutional Court -- because
it is derived from the Constitution. In Indonesia, we have four authorities and one
responsibility, but then there is a law that gives a mandate to the Constitutional Court of
Indonesia as a court to trial or to decide the disputes on local General Election or Head
of Region General Election. That is a polemic -- that law has created polemic because at
that time, there was a regional election -- one of the biggest one in Indonesia -- and
because there was a law on that already, the Constitutional Court of course needs to
comply to the law, provided that the law has not been revoked or has not gone through a
judicial review by the Constitutional Court.

Complying to such law, there was a complaint or a request -- an application to do a
judicial review for that law, and the Constitutional Court decided that the Constitutional
Court does not have the authority to decide on the disputes of Regional Elections,
because the court only has authority to trial or to decide on General Elections at the
national level. But, along the way Indonesia then implemented direct election for its
Regional Elections as well, direct voting. So, even when the Constitutional Court has
revoked that law and to recognize that it is beyond our jurisdiction to decide on dispute
of Regional Elections, but considering the best interests of the nation -- the interest of
the people, in order for good governance and for the state, the Constitutional Court then
provided an exemption at the end of the decision stating that provided that there is no
Special Court to be established by the government together with the legislative. Until
then, the Constitutional Court will still bear the authority or still have the authority to
decide on disputes of Regional Elections. So again, we take it into consideration the
greatest interest of the nation. However, because the Constitutional Court has a very
sovereign authority, until today the parliament -- Mr. Abubakar who is here also present
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today this afternoon, one of Member of Parliament and the President, because according
to our law, the law is made by the government. The President, together with the
Parliament.

And those two institutions have not yet established a specific court under the Supreme
Court to deal with disputes on regional elections. And today, we are still facing a
transitional period. But when the time comes, where the President together with the
Parliament draft a law to establishe a specific court for that, then for sure, the mandate
of the Constitutional Court to decide on any matters regarding Regional Election will be
revoked, will be ended. I would also like to inform to everyone here that the
Constitutional Court in deciding cases, we always refer to three aspects at the very least.
The first is Justice, the second is Legal Certainty, and the third is Efficiency. These are the
considerations or efficacy -- these are the consideration of the Constitutional Court
when deciding dispute on Regional Election. And I would like to conclude my comment
to the fact that we already exist for 13 years, through two Presidential terms, under Mr.
Susilo Bambang Yudhoyono, who always have our Constitution the booklet in his
pocket. He reiterated that all institutions needs to comply all the decision of the
Constitutional Court. I know this for a fact because I was his assistant for Justice and
Human Rights. So, even when the decision is not a popular one, but when we have
decided on something the President will immediately comply. As well as with President
Joko Widodo. He has expressed appreciation to the Constitutional Court, one of which
appreciation was his attendance here in this meeting, and several times during his
remarks including the keynote speech that he conveyed earlier this morning, the
government of Indonesia comply with and obey all the decision of the Constitutional
Court. So, that why I would like again to reiterate that the Constitutional Court of
Indonesia has very high dignity for the Indonesian people. Thank you.

MR. HAN CHUL PARK (KOREA)
CHAIRPERSON

Because we have spent all our time allocated for the session, this will conclude the Q
and A session. | think this was a great opportunity to share diverse perspectives on the
topic 'The Role of Constitutional Courts and Equivalent Institutions in Promoting and
Protecting Citizen's Constitutional Rights through its Landmark Decisions'. It was very
interesting to hear about experiences from Indonesia, the Philippines, Africa and
Azerbaijan, and perspectives from Tajikistan,Vietnam and Kyrgyzstan.l certain that
those landmark decisions has brought and will continue to bring changes for stronger
protection of basic rights and democracy. Sharing our experiences is certainly a very
importanct function of the AACC. And now, I would like to add that especially, the
establishment of the permanent Secretariat in Indonesia and Korea will facilitate a more
active interaction and deeper research on important constitutional justice.

Once again, I would like to express my sincere appreciation to all the participants here,
especially to the speakers and all respondents today, and this concluded this session.
Thank you for your attention.
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MASTER OF CEREMONY (MC)

Distinguished delegates, this concludes our meeting for today. Let me remind you that
tomorrow, we still have the last session of our Congress which will begin at 9 AM.
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Friday, 12 August 2016
MASTER OF CEREMONY (MC)

Welcome to the 3rd Congress of the Association of Asian Constitutional Courts and
Equivalent Institutions. For today's session, acting as the Chairperson of the meeting is
His Excellency Mr. I Dewa Gede Palguna of the Constitutional Court of the Republic of
Indonesia. And first speaker is His Excellency Mr. Jantsan Navaanperenlei from
Mongolia. Second speaker is Mr. Zuhtu Arslan from Turkey. Third speaker is His
Excellency Mr. Abdulah Shafaee from Afghanistan. And respondent is Her Excellency
Mrs. Hla Myo Nwe from Myanmar.

Along with His Excellency Mr. I Dewa Gede Palguna, I have the honor to invite the
speakers and the respondents to come forward to head table on stage. [ would like to
invite all the speakers and the respondent. To his Excellency Mr. I Dewa Gede Palguna,
the floor is yours.

MR. 1 DEWA GEDE PALGUNA (INDONESIA)
CHAIRPERSON/CONSTITUTIONAL COURT JUDGE

Thank you very much. Honorable Chief Justices and Justices and all distinguished
participants of the Congress. Good morning. May safety, happiness and peace be with us.
Firstly, I would like to thank especially to the organizing committee for giving me a
chance to chair this session. Frankly speaking, I feel so honored. And yeah, because this
is.. I think.. this is would be good, at least, because this is the final session of the
Congress.

Distinguished guests, there is a famous song named 'At Last' by Etta James, so at last
now we are entering the final session of the Congress. Yesterday, during the two
previous sessions we have discussed respectively two interesting topics: 'Mechanism for
Promotion and Protection of Citizen's Constitutional Rights' and 'The Role of the
Constitutional Court and Equivalent Institutions in Promoting and Protecting Citizen's
Constitutional Rights." Now. we are entering another interesting as well as quite
delicate issue, that is 'Current Challenges and Future Direction
for Strengthening Promotion and Protection of Citizen's Constitutional Rights.'

Justice William ]. Brennan of the US Supreme Court once cited and modifying a famous
statement of Justice Felix Frankfurter, says, "We, Justices, are certainly aware that we are
final, not because we are infallible but we are infallible only because we are final.' 1 think,
to me personally, this famous statement will always be a kind of a wake up call in
dealing with each and every case before handing down a decision or a verdict, which is
in nature is final and binding. No matter how simple the case looks like, let alone cases
which involve complexities reflected in our topic at hand now.

Distinguished participants, we have three speakers now and one respondent. The first
speaker will be...
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MR I DEWA GEDE PALGUNA (INDONESIA)
JUSTICE/CHAIRPERSON

your honourable, ee. (indistinct voice)
You the Chief Justice of Mongolia ya? Chamsam. Ya, you the Chief Justice of Mongolia ha?
Ya, ya. Ya. Justice Jantsan Navaanperenlei. I am sorry if my pronunciation just not
correct the second speaker will be honourable President of the Constitutional Court of
Turkey Mr Zuhtu Arslan and the third speaker shall be Mr Abdullah Shafee from the
Islamic republic of Afghanistan and the one and the only respondent will be
distinguished Justice Mrs Hla Myo Hwe from the Republic of the Union of Myanmar. So
hmm, all distinguished participant of the congress according to the Governor of Bali in
his welcoming remarks. He said that Bali is the island of love so let’s pray and lets hope
that the spirit of love will guide us to the fruitful discussion of these last session so I
would like to first invite your excellency distinguished Justice Mr Jantsan
Navaanperenlei to present your presentation, time is yours.

MR JANTSAN NAVAANPERENLEI (MONGOLIA)
ACTING CHAIRMAN/HEAD OF DELEGATION/SPEAKER

Honourable Chairperson, honourable president of the constitutional courts Chairman
Chief Justices, ladies and gentlemen let me begin with sincere gratitude on behalf of the
constitutional courts of Mongolia and my own name to the constitutional court of the
Republic of Indonesia for hosting the third congress of Association of Asian
Constitutional Courts and Equivalent institutions and wish it's great success in the
future endeavour. My warm thanks go to the delegate who have prepared presentation
with the view to sharing with us to reach experience of their own countries. I am
convince that these congress will be fruitful and successful as the previous congresses.
Firstly the constitution is legal and political document of supreme important as shows
as a guarantee of the independence and sovereignty, human and citizen rights and
freedom, separation and balance of the state power and exercising the constitutionalism
of a country. And issue that extracted special attention when adopting its new
constitution following the transition of Mongolia to democracy was ensuring human
rights by constitution and their practical implementation as well as their protection. As
special chapter 2 the human rights and freedom was included in the constitutional
Mongolia in compliance with the treaty and convention relevant to the human right and
freedom adopted by the United Nations base on the letter and the spirit of the universal
declaration of Human Rights. In other word Mongolia in line with internationally set
practices declare inline able political, social, culture and economic rights and freedom in
the new constitution adopted in 1992. There must be a mechanism to protect human
rights and freedom enshrine in the constitution and other laws in case as those rights
and freedom will not be a real, reality just on their own. There is always a possibility
that they could be violated, the highest form to provide for such protection in domestic
legislation is the constitutional court. The constitutional court of Mongolia called it has
its discretion to initiate constitutional proceeding on the basis of petition and
information receive from the citizen, the constitutional courts also examine and settle
constitutional dispute at the request of the Parliament, president, prime minister,
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supreme court and the prosecutor general. Apart from citizen of Mongolia foreign
citizens and stateless persons residing lawfully in the territory of Mongolia enjoy the
rights to submit petition and notification to the constitutional courts of Mongolia. Citizen
could submit petition, information and complaints to the constitutional court regarding
any issue which falls under its jurisdiction and it doesn't require the rights and freedom
of the citizen to be violated. Or the case to be previously set by court, apart from this
issue regarding violation of individual rights of citizen, he or she may submit petition
information and complaints regarding violation of the rights and interest of the public

The right of the citizen to apply for a constitutional review on all issues which fall under
constitutional court jurisdiction gives broader opportunities in comparison with other
states. Thus the constitutional court of Mongolia protects the rights and freedom of the
citizen trough an abstract form of supervision over implementation over the
constitution.

Thirdly, the constitutional court of Mongolia has taken numerous decisions aimed at
stopping violation of human rights following court proceeding on petitions and
information received from citizens. It should be mentioned that this decisions will set a
standard which will be essential in preventing this kind of violations in the future have
practical influence in promoting and protecting human rights and freedoms and
formation of the constitutionalism.

Since its establishment the constitutional court of Mongolia adopted approximately 240
decisions. And over than 60% of them determined that the constitution had been
breached. As mentioned above, the constitutional court of Mongolia has examined and
settled numerous disputes regrading human rights and freedoms.

As the following are brief examples of some cases, as regards the personally and violable
rights of freedoms arresting or putting into custody of a castus citizen affected by
alcohol or drugs according to the relevant law was regulated by the rules adopted by the
public official.

The constitutional court of Mongolia repealed it after having established that this
provision breach the concept of the constitution regrading infringement of the citizens’
rights only according to the grounds and procedure prescribed by law. The information
on the person with AIDS was removed from the category on confidential information by
amending the law on protection of confidential information individual.

The constitutional court settled that disputes on this issue and repealed
an abomination laws provision after having concluded that this was a regulation that
could result in infringing the confidential individual information of the sick person or
slandering him or her.
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As for the economic rights the provision of the civil law and law on hypothec that debate
the rights of the owner and gave a privileged position to the encumber on her or, or the
organs of the states where repealed.

As to the political rights and freedoms, a citizen with the criminal record would never
have a right to run for the parliament. The constitutional court repeal it establishing that
it infringed on the right of the citizen to be elected and right of supporting citizens to
elect him or her. In the same way, the right of the state’s service employees such as
doctors and teachers to stand for elections was seen as infringed as they were put into
the same position as the civil servant as they do not enjoy the right to stand for election
while in office.

Fourth, it should be noted that, not every decision of the constitutional court had
been received favourably. The majority of the disputes settled at the constitutional court
of Mongolia are related to the laws adopted by the parliament. Thus it should be
mentioned that quite a few attempts on the part of members of parliament and political
parties were made to influences the judges trough exerting pressure and slandering
them by a mass media in order to mislead the public opinion.

In order to make it clear, I should explain you, a distinctive feature of the constitutional
procedure in Mongolia. The constitutional court of Mongolia does not immediately take
a final decision after examining and settling a dispute and a distinctive, distinctive
feature lies in the fact that the constitutional procedure of our code has ...that is a
constitutional dispute is examined by 5 member middle bench session and the
judgement this deliver to the parliament. The parliament shall consider it within the
period prescribe by law and in case of its acceptance, the judgement becomes a final
decision. If the parliament rejects the judgement, the constitutional court shall re-
examine the dispute by a 7 to 9 member full-bench session and take a final decision.

The Constitution Court of Mongolia does not immediately repeal and issue as
unconstitutional and adverse delivers it to the parliament consideration. On the one
hand, it gives the law makers an opportunity to correct a mistake which have a positive
effect where by respectful attitude between the Constitutional Bodies its maintained. On
the other hand, the above had also a negative effect which was reflected in parliaments
procrastination of the constitutional court issue that resulted in the interruption of the
constitutional court final decision making process.

In addition, in many cases the parliament treated an issue in the most ... conflicting
manner, tried to excerpt pressure rather than right to find the violation during the
consideration of the constitutional court judgements. I would like to mention here an
example of the beginning of the 2016 when amendment where put into the law on
Constitutional Court of Mongolia and constitutional procedure, which affect to litigated
the guarantee of the independence of the constitutional court and impartiality of the
judges on an.. and limited the constitutional court's jurisdiction.

In June this year, the Constitutional Court of Mongolia examined this case and found it
would be breaching the constitution. Our judges made this decision regardless the
pressure on the parts of the authorities. Despite this difficulties, the Constitutional Court

59 PROCEEDING .
CONGRESS AACC



3 CONGRESS OF THE ASSCOTIATION
OF ASIAN CONSTITUTIONAL COURTS
AND EQUIVALENT INSTITUTIONS

BALI, INDONESIA | 8 — 14 AGUSTUS 2016

of Mongolia has fulfil its obligation in good faith honourably and consistently to
guarantee a strict observance of the constitution and protect human rights. Fifth, we
have a good number of issues that would be dealt with, in order to improve the
constitutional review and constitutional jurisdiction with a view to guarantee protection
and promotion of human rights.

First of all, there are important issues such as keeping the constitutional review
continually alive. Developing constitutionalism and rule of law. Reducing influence and
pressure from political parties and authorities. Insuring impartiality of the
constitutional court. Therefore, the Constitutional Court of Mongolia needs to improve
the law on the constitutional court and constitutional procedure so that it would
conform to global standards. This is our objective in the near future.

In addition, it should be noted that today the law on constitutional procedure, which is
currently enforce, does not prescribe in detail matters concerning the implementation of
Mongolian Constitutional Court decision. This shows that we somewhat lack behind
other countries in this matter. Thus, an active cooperation of constitutional courts and
equivalent institutions is important in determining future trends and directions,
enhancing quality, and effect of the court decisions. I would like to stress the Mongolian
Constitutional Court considered view that the activities of our regional association are
great important in this connection. Thank you very much for your kind attention.

MR 1 DEWA GEDE PALGUNA (INDONESIA)
JUSTICE/CHAIRPERSON

[ think there is a.. some interesting points it needs to be noted here where that eh.. the
Mongolian Constitutional Court all.. it is called SAD in Mongolia sell.. all.. always put into
its consideration when deciding cases within its jurisdictions. Any instrument
internation.. eh any international eh law instruments the protecting human rights. And
the second.. the.. the second note that I can be eh.. eh.. that can be emphasised here is
that it is an interesting point the presented during the presentation that foreigners
legally residing in Mongolia. A given standing to lodge a complaint with a.. the
Constitutional Court of Mongolia. This is eh.. I thinks academically speaking this is
maybe a kind of a..

MR. 1 DEWA GEDE PALGUNA (INDONESIA)
CONSTITUTIONAL COURT JUSTICE

Your popularis, er, aksi popularis doctrine, it is implemented in Mongolia, well, that's the
first presentation, thank you very much, your Excellency, it its Mr. Navaanperenlei. Now
we will invite eh, presentation from the Republic of Turkey, no one else but the Mr.
President of the Constitutional of Turkey itself, that is Mr. Arslan, time is yours, please.
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MR. ZUHTU ARSLAN (TURKEY)
SPEAKER/ PRESIDENT/ HEAD OF DELEGATION

Thank you Mr. Chairman, Distinguished participants, Ladies and Gentlemen, once again I
would like to thank the Chief Justice of Indonesian Constitutional Court, Mr. Hidayat for
his warm and generous hospitality.

Actually it's a pleasure ehm, for me to be here and speak to such distinguish colleagues,
as you know, our country Turkey has experienced a flagrant coup attempt recently, and
fortunately the perpetrators have failed and our democratic regime survives because of
brave resistance of Turkish people. There is no doubt that the recent coup attempt
created a new constitutional and legal situation in Turkey. This is perhaps one of the
most serious challenges that our constitutional democracy has faced so far.

In my speech, I will explain the possible implication of this incident, for the future of
Turkish democracy, for the constitutional and legal system, and of course for the
jurisprudence of the Constitutional Court of Turkey.

I'd like to, first, give you a brief information about eh, what happen at that night, by
showing you a short video, if you have video available, we can now show it.

Well, it was, it was indeed a horrible day for all of us in Turkey. It was the day that lasted
more than a hundred years, to borrow the words of Chinghiz Aitmatov. I was at home
with my family while the fighter just started to bomb parliament, which is only a few
kilometers away from us. It was as if, ourselves, were bombarded. My youngest son, who
is only twelve, kept asking me this question with a shaking voice, "Daddy, are this war
planes going to bomb us? Are they going to kill us?" I said, "No", but [ wasn't sure my
answer was correct. | wasn't sure because the following day we found out that the
perpetrators a faction or junta within the army, launched a terrorist campaign, firing at
their own people and bomb the Turkish parliament, office of the presidency and some
police headquarters. This attempt soon was taken under control due to continuous
effort of the political leadership including the President and the Parliament, all political
parties, the media, and significant sections of security forces from both the army and the
police. Above all, it was a democratic will and resistance of the Turkish people which
broughtto be decisive in stopping this coup attempt. The failed coup attempt is an
indication of Turkish people's awareness and the consolidation of Turkish democracy.

The Turkish constitutional court, made a public statement at the very beginning of coup
attempt, after a couple of hours when we realize it was a coup attempt. In the statement
we pointed out that we repudiate all kinds of anti-democratic attempt against
the constitutional order and stand beside of democratic constitutional state.

The Turkish constitutional court's public statement played an important role to protect
constitutional order and democratic values by demoralizing the plotters and
encouraging the Turkish people. The Constitutional Court’s firm reaction to the
attempted coup was followed by other high courts such as the Court of Cassation, the
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court of...the Military Court of Cassation, and the Council of State. On 16th July 2016, the
Public Prosecutor ordered to arrest hundreds of thousands of people who were believed
to be either the plotters of the coup, or connected with the organization behind the coup.

They included two judges of the Constitutional Court, 140 members of the Court
of Cassation, above fifteen members of counselor state, and more than three thousand
judges and prosecutors of first instance courts.

The authority stated that from the very beginning that the failed coup was planned and
executed by the Gulanist Terrorist organization, hater, which is also known as Parallel
State Structure in turkey. As explain in the previous indictments, and court decisions,
this group created a parallel organization in key posts of the state. Especially in security,
judiciary, and civil bureaucracy. For a long time the group acted more like a messianic
organization than a simple Islamic faction and function in a secrecy within a state
institution. “Concealment” has been the key tactic of the members of the organisation.
The members of this group are ordered to disguise their affiliation with the movement.

Well these are the expressions taking from the decision of Turkish Constitutional
Courton the removal of two judges from office. In order to fight against
this organization in a comprehensive and effective manner which poses a grave threat to
survival and security of the state through its clandestine infiltration to state
mechanisms, the Council of Ministers of Turkey declared a nationwide state of
emergency following the failed coup attempt.

It must be noted that, like France, Turkey resorted to the right of derogation from the
obligations in the Convention...European Convention of human right for a 3 month
period as prescribed in Article 15 of the Convention. must also say thatthe coup
attempt which was a kind of sophisticated terror attack is more extensive and disruptive
compared to the terror attacks in France or actually in any other European state.

It may be compared to it Nine Eleven event of United States, in terms of its traumatic
effect. During the state of emergency, the Council of Ministers, meeting under the
chairpersonship of the President of the Republic, may issue decree laws on matters
required by the state of emergency.

Under normal circumstances, the Constitutional Court shall examine the
constitutionality of decree laws. But, decree laws issued during a state of emergency,
martial law or in time of war shall not be brought before the Constitutional Court
alleging their unconstitutionality. That means the Turk constitutional court has no
competence to review the constitutionality of emergency decree laws. Nonetheless,
within the state of emergency period, the administrative acts and activities are subject
to judicial review. The only limitation for administrative courts is that they may not
render stay of execution decisions. This regarding decisions and Acts of Administration
in the ninety days state of emergency period. The right to individual application before
the Constitutional Court is also available for individuals during the time of emergency.
Ultimately, individual may also lodge an application to the European Court of Human
Rights if they are not satisfied with the decision of the Constitutional Court after having
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properly exhausted demo...domestic remedies The Emergency Decree Laws ehm...
declared during the state of emergency seem to have two main objectives. First, they
aim to demilitarize the social and political life and to ensure the... the full democratic and
civilian control on armed forces. To this end, the army forces of land, air, and navy were
detached from the Chief of Military Staff and attached with the Ministry of Defense.
Likewise, some of the military schools, colleges were closed down. Second objective of
the Decree Laws is to completely eliminate what is called 'parallel state structure', which
was defined by the National Security Council as a terrorist organization even before the
coup attempt. The Decree Law number 677 clearly stipulates that members of the
judiciary including the Constitutional Court and all state officials shall be dismissed from
the profession or public service if they are considered to have.. to have affiliation,
membership, cohesion, or even connection to terrorist organizations or to groups,
formations, or structures determined by the National Security Council to be engaged in
activities against the national security of the states.

Now let me talk about the Turkish Constitutional... Constitutional Court uhh... position
towards the coup attempt and um... decisions taken following the coup attempt. As one
of the guardian of the democratic constitutional order, the Turkish Constitutional Court
promptly reacted and took immediate measures during and after the failed coup
attempt.

The Court first initiated a disciplinary investigation about two member judges who were
arrested and subsequent...subsequently detained on remand within the scope of the
criminal investigation. The plenary of the Constitutional Court removed them from the
office in accordance with Article 3, one of the Decree Law on measures taken within the
scope of state of emergency. Actually this was the first Decree Law issued by the Council
of Ministers. In addition, the Court administration, Constitutional Court administration,
the Presidency of the Court removed totally thirteen...one three...rapporteurs coming
from the other public bodies and institutions and seconded to the Constitutional Court
from office and send back to their institutions. It has been informed that suspension
from office and detention decisions were rendered about eight of this rapporteurs. We
also decided on 29th July 2016 that one rapporteurs and seven assistant rapporteurs
and fifty six staff members be suspended from office until a final evaluation is made
against person to Article 4 of the Decree Law. In this decision concerning the removal of
member judges from the court, Constitutional Court, a. explain the meaning of the coup
attempt for constitutional democracy, b. interpreted the relevant provision of the
Decree Law number 667.

According to Court, the 15th July attempted coup was the most devas-- devastating
attack against democratic constitutional orders, constitutional rights, and liberties and
national security. It was already a dark mark in the history of the Turkish democracy.
The Court also interpreted the parameters of Article 3 of the Decree Law in the
following temps... terms. According to the aforementioned Article, applying the measure
of dismissal from profession on Constitutional Court Judges: a. It is necessary that a
Judge is considered to have affiliation, membership, cohesion, or connection to terrorist
organizations or to groups, formation, or structures determined by the National Security
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Council to be engaged in activities against the National Security of the state and, b. the
second conditions, that this consideration is decided by the simple majority of
Plenary...Plenary of the Constitutional Court. Normally the Law on...

ZUHTU ARSLAN (TURKEY)
PRESIDENT

Court stipulates that in order to remove a judge from office, two third majority is
required, two third majority of the plenary of the court is required. But the the decree
eeh reduces this majority to as simple majority. eeh anyway the decision eeh on this two
judges about taking unanimously eeh that means this change in fact did not affect the
situation of 2 judges. And To apply the measures eeh, it does not require absolutely
abond between a constitutional court judge and a terror organization and terror
activities by the way of coup attempt, but it is found sufficient if there is a link to a
structure formation or groups that are determined by the nation security council to be
engaged in activities against the national security. On the other hand in order to apply
the measure of dismissal from profession, it is not obligatory that the link is in the form
of an affiliation or a membership. Even a connection is already regarded sufficient. In the
end, the article states that, article 3 of the decree laws states that certainty or absolute
proof for the link between the judges and the structure formation or groups determined
by national Security Council to be engaged in activities against national security is not
require. Nevertheless, it is found sufficient that such a link is considered by the plenary
of the constitutional court. This consideration expresses the opinion that is formed by
the simple majority of the plenary. There is no doubt that this consideration is
independent from the existence of a criminal liability. The necessity to rely on a certain
type of evidence to form this opinion is not set forth in article 3 of the decree law. It is up
to the, against the simple majority of the plenary of the constitutional court based on
which, as which aspects this opinion will be formed. What is important here, is to stay
away from arbitrariness while forming an opinion. Applying these arguments and
parameters of the decree law to the current problem, the court declare that taken into
account of the circumstances of the concrete case, we must remember that these 2
judges were arrested immediately after a coup attempt and they were detained only
months. The social background information that they are related to the mentioned
structures and the common opinion of the constitutional court judges, this is very
important, the common opinion of the constitutional court judges that, that was formed
over time, it is considered that these 2 judges has such link to the aforementioned
structures that it is not appropriate for them to carry out their profession. The court has
emphasized that otherwise the credibility of and respect for the judiciary especially the
constitutional judiciary would be impaired. It was decided unanimously that it is not
appropriate for the members of the constitutional court to remain in office and that they
ehh they're dismissed from their professions. As a conclusion, I will say Turkey face a
devastating terrorist coup attempt that our country had ever faced before. I would like
to mention that there is no doubt that Turkish constitutional court is to ensure the
fundamental rights and freedom of individual in the state of emergency period. Turkey
is getting normalized and our court has been exercising its vital role in the
normalization period as in other times. I'm sure that the decree laws and the application
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of these decree laws will increase the already heavy work load of the Turkish
Constitutional Court but we will sort out these problems by applying new techniques of
the language in the individual application. We as the presidents of and justices of
constitutional supreme court should e very well aware of the fact that if there is no
democratic constitutional order, there would be no constitutional rights to be protected
by these courts, thank you very much for your attention.

MR. I DEWA GEDE PALGUNA (CHAIRPERSON)

Thank you very much Mr. President, that is an interesting explanation, such an
interesting explanation. we had a chance, maybe a rare chance to watch eeh a glimpse
picture of the attempted and failed coup happening in Turkey but the most Interesting,
is there the quick step taken by the constitutional court of Turkey who launched an
internal investigation, shortly after the failed coup, again, because two of its members
allegedly involved or had a link with the perpetrators of the coup and the two are finally
dismissed from its position if I'm not mistaken, well, there is another one, another
challenge for the constitution, for upholding the principle of constitutional..
constitutionalism and the rule of law as well. And now we've arrived the third speakers.
So, I would like to invite, Your Excellency, His Excellency, Mr. Abdullah Shafaee from the
Islamic Republic of Afghanistan, well time is yours.

Oh, ok, If you would like to.

MR. ABDULLAH SHAFAEE (AFGHANISTAN)
MEMBER

Thank you, Mr. Chairman. Bismillahirahmannirrahim, current challenge and future
direction for strengthening the promotion and protection of citizen's constitutional
rights, honorable ladies and gentlemen, please allow me to convey the warmest regard
of the Chairman of Afghanistan Independent Commission for Overseeing the
Implementation of Commission. Our Chairman are very much delighted to participate in
the 3rd Congress of the AACC but due to his crucial engagement and the electoral reform
efforts in Afghanistan, he could not make it. During this opportunity, I would like to
congratulate His Excellency Mr. Arief Hidayat, the termed President of AACC and
the Chief Justice of the Constitutional Court of Republic of Indonesia for the wonderful
arrangement of the 3rd Congress of the AACC. I also extend my gratitude and
appreciation to the constitutional court of Indonesia that and the termed Presidency of
AACC for their warm hospitality, according to the agenda [ would like to point out a
number of the current challenge and future direction for strengthening
the promotion and protection of citizen's constitutional rights, ladies and gentlemen,
there can be numerous challenge to the promotion and protection of citizen's
constitutional rights, the nature of the challenge differ in each extend a context, there
are also challenge to the protection of citizen rights in Afghanistan, a country threatened
by international terrorism and extremism, therefore it is difficult to cover all of the
chall... current challenges in fifteen minutes. With it’s said, I will place my effort to touch
upon a view of them, for the purpose of today's meeting, to make it
easily understandable. I put my argument into two section. In section one I discuss the
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theoretical challenge, in section two I concisely, touch upon a practical challenge facing
the promoting of the constitutional rights of the citizen in Afghanistan, finally I will, with
a recommendation to the permanent joint secretariat of AACC. Theoretical challenge.
This section revolves around the definition of two concepts: 1) citizenship, and 2) rights.
In this explanation, you will acknowledge that the contest’s notion of, notions of
citizenship and rights can possess, that give us challenge to the promotion and
protection of constitutional rights of citizens... citizenship. In a careful scrutiny of the
concept of um... of the concept of citizenship, one can reach a conclusion that the term
has um... contested notion, and does not when itself to um...straightforward definition.
For example, in the academic arena, it is difficult to offer a comprehensive response to
the courts, such as: 1) who is citizen, 2) how a citizen different from resident, 3) can we
call um... and immigration, and refugee, citizens or not. Existence the, um... of this
comprehensive um... possess um... immense challenge to the um... protection of
constitutional rights of citizens around the clock. A number of academic divided the
terms citizenship into political citizenship, social citizenship, tribal citizenship, and so
forth. Its division, its division is entitled to various different rights and privileges. This
existence can possess a huge challenge to the promotion and protection of the
constitution, constitutional rights of the citizens. There are opposing arguments, failures
to consider the number of a legitimated armed conflict groups, the citizens of the state.
um... for they do not accept the constitution of the um... state. They are supposed
considerable efforts to other through the legitimated government. Undoubtedly, we all
agree that such group exists, not only in Afghanistan, but also in a number of other
states party in AACC. This existence can possess a huge challenge to the promotional,
promotion and protection of the constitutional rights of the citizens in a number of
countries. Their populations are classified into primary citizens and secondary citizens.
The later classification is considered unimportant due to their religion, race, sex,
language, and political beliefs. This existence can possess a huge challenge to the
promotion and protection of the constitutional rights of the citizens, given all the above.
In order um... to encounter the above challenge, there is a need to offer a comprehensive
um... definition for the terms citizenship. A definition which should be brought in each
court, and can embrace all the rights that one is entitled for. Rights and its origin. A
careful um... scrutiny revere that academics and

MR. ABDULLAH SHAFAEE (AFGHANISTAN)
SPEAKER/MEMBER

..there is also a fight over the origin of the rights. For some, the origin of the rights is the
human nature, for some it is God's will, for others it is the social contract or the state.
Each argument has its advantages and disadvantages, it also can cause serious
implications on the constitutional right to be protected. Different understanding on the
concepts of human rights and constitutional rights can be another challenge to our
promotion of citizens’ rights. Some believes that human rights should be defined within
the boundaries of the state. However, others believe that human rights are universal.

If we argue that rights should be defined based on the principles of human nature, then
citizenship should not be a prerequisite for constitutional rights. As evidenced, in most
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Constitutions to be entitled for a number of rights, one has to have a citizenship. For
example, you cannot votes for the Presidency of USA if you are not its citizen. This
divides their rights into two different states. One right before the citizenship, and rights
after the citizenship. This existence can pose a huge challenge to the promotion and
protection of the constitutional rights of the citizen. Therefore, we need to offer an
overreaching definition for the rights and base our arguments about the origin of them
on solid justification to particular challenges.

The promotion and protection ofcivil constitutional right also encounter some
challenge in practice. I hereby presenta few examples from my country. One, the
Afghanistan Independent Commission for Overseeing the Implementation of the
Constitution cannot overrule the decision of the Supreme Court of the country. Because,
based on the Constitution, the final decision of the Supreme Court must be enforced.
There is no chance for any party of the case to argue that his constitutional rights is not
respected by Supreme Court and they should therefore file their complaint in the
Commission.

Two, in order to promote and protect the constitutional of citizens, a number of organic
laws should be crafted and put in place. Based on the Constitution, the ratification of
organic laws lies on their authority of the Legislation. The non-existence of this organic
laws can also pose a challenge to the protection of the constitutional rights of the citizen.

Three, lack of public awareness from the constitutional rights can also pose challenge to
promote and protect the constitutional rights of the citizens. Four, there are a number of
cases in my country that constitutional rights have been overshadowed by local
traditions. This existence also pose a challenge to the promotion and protection of a
constitutional rights to the citizen.

Ladies and Gentlemen, given all mentioned before, I suggested that the Court of Korea
who managed the Research and Development of the Secretariat of AACC can help us find
a solid mechanism to deal with both challenges through research. I hope, we should
work all together to find out better solutions and leave a world wherein everyone's
rights are respected. Thank you for your attention.

MR. 1 DEWA GEDE PALGUNA (INDONESIA)
CHAIRPERSON/CONSTITUTIONAL COURT JUDGE

Thank you, His Excellency Mr. Abdullah Shafaee for the presentation. It’s interesting to
mention here that Afghanistan has no Constitutional Court, but it's called the
Afghanistan Independent Commission for Overseeing the Implementation of the
Constitution. There are two main challenges according His Excellency Mr. Shafaee: the
first challenge is the issues concerning theoretical concepts, especially concerning the
concept of citizenship and all the issues surrounding it, especially the concept of rights.
And the practical challenges -- he said there are at least 4 practical challenges. The first
being that the Commission cannot overrule decision of the Supreme Court of the
country; Secondly, that a number of organic laws should be crafted or drafted and put in
place if we want to protect the citizen's constitutional rights; And also according to the
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presentation, there is also a lack of public awareness from constitutional rights can also
pose challenges to the protection of constitutional rights itself. The last, he said there are
a number of cases in which constitutional rights have been overshadowed by local
traditions and ideology.

[ think it is an interesting aspect to be discussed in this session. Well, all the speakers
has been presented and now we would like to invite the one and the only respondent
from the Republic Union of Myanmar, Her Excellency Mrs. Hla Myo Nwe. The time is
yours.

MRS. HLA MYO NWE (MYANMAR)
RESPONDENT/MEMBER OF TRIBUNAL

Good morning, His Honorable Mr. Chairman, all participants of the Congress, ladies and
gentlemen.

Please me allow me firstly to express our gratitude to Excellency Mr. Hidayat, the Chief
Justice of the Republic of Indonesia and the Constitutional Court of Indonesia to give us
the warmest hospitality and to hosting this important Congress. I am sure that this
meeting is important to make fruitful presentation, discussions, particularly in the field
of current challenges and future direction for strengthen, promotion, and protection of
constitutional rights of citizens.

Normally, the Constitution reflects a combination of social pluralism, secularism and
protection of constitutional rights. The Constitution has to effectively address the actual
rights. The approach may vary, but we also have to take into account of an international
tendency towards combining a set of overall values or the values of universal rights.
This enumerated list of human right may reflect international standards as well national
experiences and political agenda. The general references to respect for constitutional
rights stressed interlinkages between rule of law, democracy and constitutional right as
well the fact that the state should both respect the constitutional rights and actively
ensure the enjoyment of such rights. The fundamental principles are often regarded
national ambition and imperative in policy making, decision making or any other state
action, as well as for nations co-existence.

As the protection of constitutional rights is one of the core and fundamental elements of
the Constitution, it's important to ensure an effective and efficient protection of
constitutional rights within the constitutional framework. The Constitutional Tribunal of
the Republic of the Union of Myanmar consider the protection of constitutional rights of
citizens as our important task and principle. As people from the suburb or remote areas
have a lack of knowledge about their rights, internal dissemination of knowledge on the
constitutional rights are also being given as priority in order them to learn more about
understanding their rights so as to enable them to cling and protect their rights and
liberties recognized and safeguarded under the law. The citizen's constitutional rights
are provided in the chapter 8 of the Constitution of Myanmar enumerates several
fundamental rights in to areas ofvarious protection against discrimination and
protection of the constitutional rights.
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A mandate of constitutionality control is being exercised by constitutional tribunal
during the course of examining constitutional cases. Myanmar Constitutional Tribunal,
when it is necessary, takes into consideration of the international conventions in its
proceeding of the constitutional cases. Since the mandate of the of the Tribunal to assess
the constitutionality of the law is not very wide, the protection and promotion of the
constitutional rights shall be enhanced through a progressive interpretation of domestic
rights with reference to international law. Information service is also an important
tactic. The Tribunal, within the framework of the challenge of constitutionality can
control the flagrant violations of the constitutional rights. The Supreme Court of
Myanmar also plays an important role in protecting and promoting the citizen's
constitutional rights, a person whose rights or libertiesas recognized by the
Constitution has been violated, has the rights to submit the writs to the Supreme court
for their remedies.

They may also claim for a ruling that a provision of law is contrary to or inconsistent
with the Constitution. The exercise of all these rights is subject to a case which the
exercise of rights by other means has been exhausted. Another mechanism is the
Myanmar National Human Rights Commission. It has the mandate to receive and
consider complaints to submit amicus brief or advice to bring cases before the Court for
the violation constitutional rights. It is to ensure that opportunities for securing justice
are not denied to any citizen by reason of economic or any other adverse circumstances.
Previously, many people including Civil Society Organizations, did not rely much on the
Myanmar National Human Rights Commission approach as they assumed it would not
be very effective, but now this opinion has changed as the public has become to trust the
Commission. Some commentators are of the view that certain constitutional rights are
absolute in Myanmar, but some are qualified such as the right to free expression. Their
view is that it is guaranteed only insofar as its exercise is not contrary to the laws
enacted for union security prevalence of law order, community, peace, and tranquility of
public order.

In order to treat children who find themselves caught up in the criminal justice system,
Myanmar Police Force and UNICEF made the joint cooperation to amend
training manual and codes of practice. Free expression, subject to certain qualifications,
is especially problematic in a country where penalizing political speech was
questionable in the past. However, the new government has made a lot of changes such
as the enactment of the Peaceful Demonstration and Gathering Act which allows for the
authorization of public protest and also entitled, and also enacted the Right to Peaceful
Assembly and Peaceful Procession Act. The restrictions on the subject of censorship has
been relaxed, too. According to the new Media Act, submission of printed material to
press security and registration division for approval right to publication has been
abolished. There is also enactment of a new Broadcasting Act which will affect
equivalent liberalization to the radio and television media. Previously, there are some
complaints about procedural abuse or complexity of procedure such arbitrary trial,
solitary confinement, transfer to remote detention facilities, the denial of education,
health care, and acts of torture, but after observation and effective control, the violation
of these rights are currently rare or reduced.
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The serious challenges of use of child soldiers is ceased under the action plan of the
Myanmar government and UNICEF. These changes have been complimented by the
ongoing process on the question of forced labor. Early Childhood Development Law,
Law on the Rights of Person with Disabilities are also under process for the
effective protection of children in practical. And also woman participation in political
arena is also increased. Previously, woman participation in Parliament is very few, but
now under the new administration it is increased nearly 50%. It is quite obvious that
you may see in Myanmar's delegations all three of us are the women or female
representatives. The call for compliance with the law depends on the reputation of the
institution being independent, impartial, efficient and representing high quality
principles. And the establishment of non-discrimination...

MRS HLA MYO NWE (MYANMAR)
MEMBER OF TRIBUNAL/HEAD OF DELEGATION

or some form of legality as critical and the government should try to promote judicial
system that is accountable and transparent. thank you very much

MR I DEWA GEDE PALGUNA (INDONESIA)
JUSTICE/CHAIRMAN

Well yeah. Thank you very much your excellency, it is interesting to hear that Myanmar
has set fourth constitutionally eh constitutional mechanism which is, so well at least
when we had the presentation concerning the protection of the citizen constitutional
right of Myanmar. So, [ just consult the organizing committee that before the Friday
prayer we still have around yeah. I think we had enough time to for discussion and it is
around 42 - 45 minutes so if you would, okay. Ah well.

MR ABU BAKAR (INDONESIA)
INDONESIAN PARLIAMENT

Yak, ok. It's Abu Bakar.

MR I DEWA GEDE PALGUNA (INDONESIA)
JUSTICE/CHAIRMAN

Which one?

MR TANIARI (INDONESIA)

PARTICIPANT

Taniari. Pak Taniari.
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MR ABU BAKAR (INDONESIA)
INDONESIAN PARLIAMENT

Abu Bakar DPR.

MR TANIARI (INDONESIA)

PARTICIPANT

Pak Taniari.

MR ABU BAKAR (INDONESIA)
INDONESIAN PARLIAMENT /PARTICIPANT
Abu Bakar DPR Indonesia.

MR I DEWA GEDE PALGUNA (INDONESIA)
JUSTICE/CHAIRMAN

Pak Abu Bakar and then Pak Taniari and.
MR ASRUL SANI (INDONESIA)
PARTICIPANT

Pak Asrul Sani.

MR I DEWA GEDE PALGUNA (INDONESIA)
JUSTICE/CHAIRMAN

Eh iya Pak Asrul Sani, tunggu dulu pak.
MODERATOR

Asrul Sani DPR

MR I DEWA GEDE PALGUNA (INDONESIA)
JUSTICE/CHAIRMAN

Ladies, Ibuk Yan, and disana ibu Hesti ya. Udah borongan gak usah deh dulu ya. Ibu
Suwinta ibu yang disana kemudian itu eh. Okay four questions for the first round and
then we will continue with the second round.

MR ABU BAKAR (INDONESIA)
INDONESIAN PARLIAMENT /PARTICIPANT

Assalamuaikum warahmatullahi wabarakatuh. 1 am Abu Bakar. May peace upon you in
the name of God most gracious most benevolent thank you Pak Palguna. For the
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Mongolian constitutional courts the legal standing in applying a complaint to the
constitutional court is important thing to have and therefor Indonesia has a strict
prerequisite for one to submit a complaint to the constitutional courts. One of which
there the lost or the violation of the constitutional right must be proven. In Mongolia
foreign citizen can file a complaint to the constitutional court meaning that are they bind
or bound by the constitution of Mongolia? What are the requirement, what are the
prerequisite for them to file complain to the constitutional courts of Mongolia? The
second question for Turkey, I would like to express my appreciation for your
presentation the dis missile of two judges or two justice's. I think that an extraordinary
measure, extra ordinary measure, can they be immediately dismiss by the national
security just like that? Don't they have to go through an ethical board or to other means
of court or trial isn't this is constitutional? Those are my two question, thank you
walaikumsalam

MR I DEWA GEDE PALGUNA (INDONESIA)
JUSTICE/CHAIRMAN

Pak. Mr Siahaan.

MR SIAHAAN (INDONESIA)
PARTICIPANT

I will speak in Bahasa Indonesia. Ladies and gentlemen, speakers from Mongolia,
Afghanistan, Myanmar and Turkey. I perceive from your presentation about the
promotion and protection, but the way I see it we are talking more about political rights
and what lies here is that how constitutional courts can be, can guard the constitutional
rights of the citizen because from the experience in Turkey, Mongolia, Afghanistan and
Myanmar. It seems that the in dependency of constitutional courts does not exist as
expected there are influences by various condition and as political court the
constitutional court needs to be a strong pillar, but in reality sometimes institutional
court its influence by political power, on the other like Indonesia for example, the
recruitment of justices is from the parliamentary people, the governmentry people and
the supreme court 3 justices. I don't know the recruitment system in other country but
there is a, it’s difficult to erase the influence, political influence in recruitment and I
would like to ask all four speakers what measure in Myanmar, Turkey, Afghanistan and
Mongolia in acting as justices at constitutional court? How do we face the political
interest that are constantly changing because constitution is a longer term mean when
condition are often different and changing like coup d'Eta in Turkey for example. To be
considered, we are from, | am from the constitution forum and | was part of the drafter on
the establishment of the constitutional court of Indonesia with the intention to have accord
that will safeguard the constitutional rights of out citizen. Thank you.

Apologize for any shortcoming, thank you.
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MR | DEWA GEDE PALGUNA (INDONESIA)

JUSTICE/CHAIRMA

Name first.

MRS VITA IMELDA CORNELIA (INDONESIA)
LECTURER OF UNIVERSITY KARTINI/PARTICIPANT

Terimakasih pimpinan sidang. Thank you Mr. Chairperson my name is Vita Imelda Cornelius
I'm from the University of Kartini, Surabaya. My question is actually similar, in line with the
first question about the petition and notification to the CC of Mongolia, this is very
interesting. So my question is whether in the constitution of Mongolia stipulate about
foreign rights, foreign citizen rights and whether foreign citizen who can apply petition and
notification to the Constitutional Court of Mongolia has to fulfil some requirements, does
tourist also count to file petition and notification?

MR | DEWA GEDE PALGUNA (INDONESIA)

JUSTICE/CHAIRMAN

Vita Imelda, and then the second Bu Fitri, Ibu Fitri.

MS SUSANTI (INDONESIA)

PARTICIPANT

Thank you, thank you very much,
Terima kasih banyak, nama sayaaa..

Indonesia general school of law, first of all | would like to extend my gratitude to the
organizing committee for this very well organized event, and also I'm thankful for the
members of the panel for the fruitful discussion. Um, | would like to ask for comments from
the members of the panel. It’s a very interesting topic about how the constitutional court
actually can promote and protect the citizen constitutional rights.

And when the topic came up, um, what came to my mind is, first of all | think there are two
problems for the effort to promote and protect constitutional right of the citizen by the
constitutional court, the first one is, actually was mentioned before, ee... is about how the
constitutional court actually involved with the regime or with the political institutions and
actors.

And the second one, um is, | found it more challenging because the second one | think is

related to the judges background. | think it’s an inevitable that judges have, in the back of
their mind, um, you know, values from the religious background or political lining and all
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that. And when we think further then probably to deal with that situation is, a first of all
about the design of the court itself, for example also mentioned by previous people who
asked the question, for example, how judges are elected i.e. how far political institutions
and actors involved in the selection of judges, and probably also the... approval of budget.

But the, the second one probably is, how legal arguments are presented in the decision of
the constitutional court so that academia and the public can scrutinize the decision, at least,
you know, to give, a, to, to open the room for a public control for the judges, so, so we know
which judges, you know, put forward more his or her religious background instead of legal
arguments.

I would like to have, a, the honourable members of the panel comments, on that and,
perhaps it will be very interesting to also, if you can also give some examples for, from your
countries, thank you.

MR | DEWA GEDE PALGUNA (INDONESIA)

JUSTICE/CHAIRMAN

OK, thank you /bu Bifitri, and for the first half of the discussion | would like to invite who is
want to answer or to give a comment on this, e, ee.., questions presented by all the
participant.

President, Mr President, it's OK, yeah, you should be the first.

MR ZUHTU ARSLAN (TURKEY)

PRESIDENT/HEAD OF DELEGATION/SPEAKER

Thank you for very good questions, first question was um, raised by Abu Bikir. Abu Bakar?
Sorry, sorry about pronunciation, we call it Abu Bikir in Turkish, hahaha.. OK.

Well, yes you are right, its, it's an extraordinary measures, and it was perhaps our most
difficult decision we have ever had so far, | mean, you can imagine that it is very hard, very
difficult for any court to take a decision resulting, you know.... or removal of a colleague
from.. from the court. This is an extra..extraordinary ehm measure. This is an emergency
measure, in fact. And I'm.. I'm not sure whether there is another example eh.. in.. in.. in the
history of constitutional justice. Ehm, but | think the.. we.. we had to decide on this issue
under the circumstances of.. of the eh.. state of emergency. While.. the.. the.. the.. there is..
there are two aspects of.. of this problem. First aspect is the criminal investigation which is
separate from.. from.. eh the proceedings before the constitutional court. And the.. the
public prosecutor investigated while. has.. has investigation concerning the criminal liability
of this two judges. This is nothing to do with the Constitutional Court of Turkey.

The second eh aspect of the issue is the disciplinary measures. That is something to do with
the constitutional court and our decision was not a judicial decision. Is a.. Is an
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administrative.. its a disciplinary decision. And in the sense, | believe that it is subject to
judicial review. So this two judges may appeal to the the administrative court in Turkey on
the ground that ehm.. its.. its.. its.. it was contrary to the law and they.. they may ehm.. eh..
appeal to the administrative court and then even they may go to the eh.. eh Council of State
if eh they are not satisfied with the decision of.. of the administrative court.

Ehm | think then nothing eh.. there.. there is no any provision preventing them from using
the right to appeal to.. to the.. administrative court. Ehm.. the second course in our
command eh.. is concern the independency of Constitutional Court in general. Eh.. while..
while.. while | would say in Turkey we have no eh.. significant problem in terms of
independency of constitutional court. I.. | mean there is no ehm political pressure on.. on the
constitutional court. Constitutional court is free to have a.. any decision. Ehm but as we all
know that we are not exercising our jobs.. our duties in our home.

As.. as any institution eh in a democratic state we as a constitutional court are also influence
eh by.. by the social political and cultural environment. So there is no absolute, in this case,
absolute independency ehm for.. for.. for constitutional courts. But.. but.. but.. eh this is also
related to the last question. | must say that ehm the.. the decision and judgements of the
constitutional course are and must be subject to public scrutiny, ehm public criticism. While
we had experience eh.. really harsh criticism ehm recently, 3 or 4 months ago. We delivered
a judgement concerning ehm to journalist and we found a violation of ehm right to eh.. e..
liberty and also violation of, freedom of expression. Freedom of press of these two
journalist.

And the court was.. was swiftly criticised by the media and by.. by the politicians and by
academics. Bu.. but this doesn't change the fact that constitutional court ehm are working in
a.. a.. in an independent environment. So it doesn't change our.. our attitude, but we
sometimes learn ehm something from this public criticism. Thank you very much.

MR | DEWA GEDE PALGUNA (INDONESIA)

JUSTICE/CHAIRMAN
Is there any specific mechanism for the selecting of  judges?

MR ZUHTU ARSLAN (TURKEY)

PRESIDENT/HEAD OF DELEGATION/SPEAKER
For?

MR | DEWA GEDE PALGUNA (INDONESIA)

JUSTICE/CHAIRMAN

Eh for the selecting of constitutional judges in.. in Turkey
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MR ZUHTU ARSLAN (TURKEY)

PRESIDENT/HEAD OF DELEGATION/SPEAKER

Oh yes. E.. e.. | mean e.. the judges, the constitutional courts judges are ehm selected or
elected by the President of Republic and the parliament, Turkish Parliament. Ehm three of
the judges out of 17 judges are elected by the parliament and rest of them are ehm elected
by the President. But the President doesn't elect all judges of the Turkish Constitutional
Court directly. Ehm most of them are propose by the High Court, like Court of Ca.. Cassation,
Council of State, and eh other courts. Eh especially Board of eh Education. High Board of
Education also propose eh 3 members, 3 professors of eh law and eh President elects judges
among these...

MR. ZUHTU ARSLAN (TURKEY)

SPEAKER/ PRESIDENT/ HEAD OF DELEGATION
Thank you

I DEWA GEDE PALGUNA (INDONESIA)
CONSTITUTIONAL COURT JUSTICE/ CHAIRPERSON

Thank you. Ok, thank you very much, Mr. President. And now, let's, I would like to, give

Your Excellency from Mongolia to answer the question, please.
JANTSAN NAVAANPERENLEI (MONGOLIA)

RESPONDEN/ ACTING CHAIRMAN/ HEAD OF DELEGATION
Spasiba.

[ would like to respond in Mongolia and my translator respond in Russia.

The question was how foreign citizen can apply a petition or notification to Mongolia.
Our constitution stipulate that all human is equal before the law, everyone is equal
before the law. And as such, the constitution stipulates that foreign citizen and
citizenless people who are residing within the territory of Mongolia have the right to file
petition to Mongolia. And based on our experience for the past 25 years, we can see that
even such, the burden, the work burden at the Supreme Court is not increased, provided
that the petition should be filed under the jurisdiction of Mongolia and the subject is of
course within the jurisdiction of our court as well. And we have had a case where foreign
citizen file a petition to the constitutional court of Mongolia, to be precise, a Russian
citizen filing petition to the constitutional court of Mongolia, and the, one of the
characteristic in our constitutional court is that people can file petition on the cases not
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only for violation of rights against oneself, or, but also to others, violation against others.
And the next question was the constitutional court perform its duty independently for
the past 25 years. And with regards to the law on constitutional court there are several
points and articles that stipulates the constitutional court similarly like in Russia, Korea
and Myanmar. And therefore, we feel that we can perform the promotion and protection
of all rights of citizen also based on other experiences from these countries that I've
mentioned. 1 would also reiterated in my presentation, the parliament and the
government have tried to influence the decision of our constitutional court, also the
political party influences our decision.

We feel that the constitutional court perform duty not under influences of those
parties. We are annul law, we revoked a law that limits the mandate of
the constitutional court. We cannot limit the constitutional mandate but we are the
holder of such mandate.

MR. 1 DEWA GEDE PALGUNA (INDONESIA)
CHAIRPERSON/ CONSTITUTIONAL COURT JUSTICE

Whether tourist have a right before the constitutional court, er.. before
the constitutional court?

Mr. JANTSAN NAVAANPERENLEI (MONGOLIA)
RESPONDENT/ ACTING CHAIRMAN/ HEAD OF DELEGATION

With re..In accordance to the law this is permitable, but in practice it has never
happened.

MR. 1 DEWA GEDE PALGUNA (INDONESIA)
CHAIRPERSON/ CONSTITUTIONAL COURT JUSTICE

Your Excellency Mr. Abdullah Shafaee from the Islamic Republic of Afghanistan.

MR. ABDULLAH SHAFAEE (AFGHANISTAN)
RESPONDENT / MEMBER

Thank you very much. I would like to touch upon the mechanism that the members of
the Afghanistan element commission for constitutional officials are elected.

Actually according to the constitutional of the country there are differences between the
duties and activities ofthe Supreme Court of Afghanistan and the Independent
Commission of...for overseeing implementation of the commission. According to
the constitutional of the country the Supreme Court is responsible to deal with all the
cases that are being filed for Supreme Court and...The
Afghanistan independent commission for the overseeing the implementation of
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the constitution does not have the authority to receive direct complaints from the
afghan citizens.

Therefore, if anyone, any citizens in Afghanistan has any kind of complain about the
violation of their right, they need to refer to Supreme Court of Afghanistan, not to the
commission. However, there are some other institutions that they can refer the cases to
our commission.

The procedure for the election or selection of the members of the commission is that the
president of the country nominates certain people, seven professionals, legal
professions, and then, the nominees need to get the vote of confidence for the part of
parliament the country. Here also what important point that I would like to make it
here. We have a specific chapter in our constitution which discusses the right and duty
of afghan citizens. And... The commission is committed to oversee the proper
implementation of that chapter in practice. Thank you very much.

MRS. HLA MYO NEW (MYANMAR)
SPEAKER/ MEMBER OF TRIBUNAL/ HEAD OF DELEGATION

Ladies and Gentlemen, and also from Miss Bugi Putri. I regret to learn that the
gentlemen feel that our constitutional rebuttal is influenced by political actors or
political power. But [ have to admit that there are challengeson access to
justice and independent of judiciary. Because not only yourself, many people in the
country feel that access to justice remain exclusive. While
implementing decision challenges such as intervention under the influence of the
executive sector in the judiciary has been widely criticized. As you know-- all know very
well, that as constitutional rights need to be enforceable and justifiable; compliance and
implementation of the decision should be sh...strictly monitor so that under the mu...
reform process our new government pay a lot of attention on this part. Because the
judiciary independence is deter-- uhh... also it's related to the corruption. Judicial
corruption is detrimental to judicial independence and adversely fight public trust so
focus on judicial independence is a priority that the government is going to atte--- uh
make the reform process under the judicial and legal reform process. And lack of
accountability, scarcity of resources and low public awareness about rights and
justice are the matters that also government is taking priority in the reform process.
And as you all know that we are in the right track of the democracy. And democratic
government usually we need both legal and political safeguard in order to bring a
significant influence in the permit..promotion and protection of the constitutional
rights of citizens; because the political approach will not be full enough to cover
powerful increase exerting excessive influence. So legal safeguard can guarantee rights
as well as designating and limiting government power. It can also counted as an
opposite by independence body. So the... the n... the new government's independence of
the uh... judiciary including the Constitutional Court is the most important uh... sector
that the new government pay attention in priority. And... with my experience; I'm with
the Constitutional Tribunal for three years, my first three years are already expired and
now with the new terms, an during these three... uh during-- even though we receive a
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lot of criticism from the public but during my term of uh... during my term of three years
we didn't receive any uh... pressure or any influence from the executive side or from the
legislative side. And also... and I would like to answer the question from the lady that
the...as what you said is correct because previously the selection of the judges of the
Constitutional Tribunal, we may have some priority based on the... based on the special
interest but uhh.... according to our constitution the nine members of the Constitutional
Tribunal are selected; three members by the president, three members are selected
from-- by the.... uhh national uhh... parliament, and also three from the remaining... three
from the ..nat-- uhh... ju--uhh People's Parliament. So when they are aware of that we
have to be uh... free from the political. So as long as, if we are civil servant or if we are
outsiders, as long as we assumed in the Constitutional Tribunal, we have to keep-- we
have to quit from the political you possessed. And uh... if... if you-- if the member of the
Constitutional Tribunal is the member of any political party, he shall not take any p--- he
shall not take part in any party's activities during his term. So this is the restriction that
uhh... it imposed in the constitution. Thank you.

MR. I DEWA GEDE PALGUNA (INDONESIA)

CHAIRPERSON/ CONSTITUTIONAL COURT JUSTICE

Well, thank you. Uh... I was, yeah [ was consulted by the organizing committee that we
have another ten... ten minutes additional time. So yeah, it is... uhh... uhhh... tadi Pak
Asrul Sani sudah deposit satu....

There was Mr. Asrul Sani from the House of Representative; and our former...

... Siahaan, this is another Siahaan. The-- the first one Pak Pataniari Siahaan and the
second one uh.. Pak Maruarar Siahaan. And uh... I think the.. I would like to ask
Professor uhh Nyoman from Braw-- Brawijaya University. I'm sorry Pak Oka, and I'm
sorry because | have-- we have uh.. limited time. Yes Pak Asrul Sani first, and
then Pak Maruarar Siahaan and last Professor Nyoman.

MR. ASRUL SANI (INDONESIA)
MEMBER OR HOUSE OF LEGISLATIVE

Yeah, thank you Mr. Chairman. Constitutional rights as well as human rights constitute
rights which have many similarities in term of constitutional provision between one
country and other countries. Also in term of conceptual development, constitutional
right also develop from time to time. In this context, my question to each speaker is how
Constitutional Court judgement of other countries may influence, or has a room for
comparison in your judgment. Thank you.

MR. I DEWA GEDE PALGUNA (INDONESIA)
CHAIRPERSON/ CONSTITUTIONAL COURT JUSTICE

Okay, Pak Asrul Sani and then... Pak-- Mister Siahaan. Pak Maruarar Siahaan.
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MR. MARUARAR SIAHAAN (INDONESIA)
RESPONDENT

Ya, terimakasih Pak Moderator...
MR. I DEWA GEDE PALGUNA (CHAIRPERSON)

Thank you Mr. Moderator because there are interpreted that [ know and very familliar
and I'm sure she translated it for me. first of all I would like to congratulate to both
constitutional court to Turkey when there wasacoup, of which I think was an
emergency situation and it cannot be faced with acts, normal acts, it must be faced with
emergency actions so I think I do not mind, I really approve of what has been mentioned
by the chairman, eeh the chief of the constitutional court of Turkey because [ was always
taught by my teacher in the 60s, what he said as non-motive-craft that is in-etched if a,
field Kudeta happens the fact is that it will become a very valid situation, if it is
successful then it becomes constitutional so I agree with the chairman, eh the chief of
the, chief justice of the constitutional court of Turkey but I think in Indonesia, there is no
representation here except for the moderator because this session is a, the current
challenges in future development and the question, it becomes a question to me when it
was very interested yesterday from the Philippine saying that what is mentioned as the
grave abuse of discretion, amounting to lack of jurisdiction from part of any, so this is
overcome by what is called as the empowerment trough interpretation, and from Korea
said to overcome on what they called as no matter how constitutional a law may be, the
execution of that law cannot be revoked by the constitutional court, a vacuum will be
generated in term of the protection of the fundamental rights. The present condition in
Indonesia, perhaps among us, the members of the MPR judicial review and they have
also formed a review body so in not distance future, I hope there is a change in the
constitution. The challenges is also the same on what is the authority of the constitution
court and what is related to what the Philippine and the Korean has mentioned, if we
found that there is a decision from the court that has the, that has power and exhausted
all efforts but that against the constitution can the constitutional court with they called
as the empowerment of the constitution court through interpretation by taking a
position for the future on what as, it is mentioned as the protection of constitutional
rights of the citizen is made through the constitutional court, that is my question. Thank
you.

MR. NYOMAN NURJAYA (INDONESIA)
LECTURER OF BRAWIJAYA UNIVERSITY, EAST JAVA

Thank you Mr. Chairman. I'm I nyoman Nurjaya from faculty of law’, Brawijaya
University in east Java. I would like to convey a comment and question and suggestion
for eeh especially the distinguished presenter and the comment for us, for all of us with
regard to the uhmm human right concept. When we are talking about human rights, we
should eeh... make a differentiation of with regard to the concept of human right. I heard
of, from the previous distinguished presenter yesterday and this morning, we should
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that differentiate between human rights, people rights and citizen rights. Human rights
is a right natural given by the god and enacted universally uhmm within the life of
human being in all over the world. When we are talking the citizen rights, we are
adressed to the basic or fundamental norms, or legal norms in diversed country. it
means that, uhhm citizen rights connected, | mean implemented to the citizen of the
each country, people's rights mean that, the rights defined and regulated in the
constitution for the citizen and the people means beyond of the citizen, there is just
umm should be taken into account when we are talking about human rights, that's my
comment. and the second, when we are talking about human rights an especially the
citizen right It could be differentiated between individual between individual rights and
collective rights, especially for indigenous people, I mean indigenous people include the
citizen in this country. It means that indigenous right...

MR. 1 DEWA GEDE PALGUNA (CHAIRPERSON)
Would you make it shorter Professor Nyoman?

MR. NYOMAN NURJAYA
BRAWIJAYA UNIVERSITY, EAST JAVA

Yes, Indigenous right should be taken into account as a human right in the country and
my question is how the constitution in the diverse country from the distinguished
presenters defines and regulates respecting and recognized by the state for the
indigenous right as a legal entity, as a legal entity? That is my question for the
distinguished presenter, I think it is important to be understand that the collective right
for the indigenous people as a legal entity should be defined and regulated in the
constitution.

MR. I DEWA GEDE PALGUNA (CHAIRPERSON)

Thank you, so the next round. I would like to invite Mr. President of the Constitutional
Court of Turkey, please, would you please?

MR. ZUHTU ARSLAN (TURKEY)
PRESIDENT

Thank you very much, well if I understood correctly, the first question was related to the
influence of other constitutional courts decisions in in the decision of our own
constitutional court. I would say that constitutional court is open to the case law and
jurisprudence of other constitutional courts as well as international human rights courts
especially in the field of individual application we benefited a lot from the jurisprudence
of Germany Constitutional Court and Spanish Constitutional Court, but in writing and
the language the decision concerning individual application, we frequently refer to the
jurisprudence of the European Court of Human Rights, this is in fact necessary because
our constitution clearly stipulates that the subject matter of the individual application
are those rights, those constitutional rights which are at the same time protected by
European Commission on Human Rights, in order to determine whether any individual
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application are within the scope of individual application we have to look at
European Commission and also umm interpretation of Commission by the European
Court of Human Rights. So, we yes taken into account the decisions given by other
constitutional courts as well as the European Court of Human Rights. With regards to
the last question, actually the Turks Constitution have special provision dealing with the
rights of citizen but most of the constitutional rights in our constitution are applied to all
people, all individuals umm whether they are citizen or not and most of the provisions
dealing with the constitutional rights start with everybody like the case in European
Commission of on Human Rights but the of course as the case in almost every
democratic countries constitution clearly states that umm some rights and liberties like
the right to elect and be elected are reserved for citizens' only so in this case, in this
sense Turks Constitution has special provision regarding the rights and liberty of
individual and almost all other provisions deal with the constitutional right of
individuals

MR. ZUHTU ARSLAN (TURKEY)
PRESIDENT

Those who lived in Turkey. Thank you very much.
MR. I DEWA GEDE PALGUNA (CHAIRPERSON)

Thank you very much Mr. President of the Constitutional Court of Turkey. Any comment
from Mongolia? Your Excellency?

MR. JANTSAN NAVAANPERENLEI (MONGOLIA)
ACTING CHAIRMAN

(Mongolian Language)
[ would like to answer a question. I think there is a difference between of course, the
rights of citizens, and the rights of, the human rights.

(silent)

In our country, we hold on to this principle that a foreigner who is in the Mongolian
territory also has the right to live, right to the property, education, and also to, for their
own faiths, or religion. And we also are of the opinion that when this principle cannot be
applied, then there would be difficulties in our relationship to other countries, if we do
not conduct this. Thank you.

MR. I DEWA GEDE PALGUNA (CHAIRPERSON)

Islamic Republic of Afghanistan any comment?
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MR. ABDULLAH SHAFAEE (AFGHANISTAN)
MEMBER

Thank you very much. [ do agree with the comment given by the Professor earlier that
there are differences between the human rights and the citizen rights. However, there
are some problems in the concept of the constitution that very contested, sometimes
people makes the human rights, the concept of human rights for the concept of
constitutional rights. Sometimes people think that human rights are defined by a specific
boundaries of the state. This possess problem to support the universal human rights.
However, a number of academics believed that human rights are not universal, and they
have to be defined within the territorial boundaries of each state. I strongly believe that
we have should encouraged all states that should respect to the human rights, and to
this concept as universal rights. For example, right to living, right to live, it should be
universal. However there are some rights that are going to be limited, for example, a
foreigner cannot buy a land or house in some countries. So, right to property, which is a
human right in some countries are not recognized properly. So, there are some
limitations on the rights of those who are not citizens of the state, but they lived in the
state. So, let’s say about the election to vote or to be voted. Thank you very much.

MR. I DEWA GEDE PALGUNA (CHAIRPERSON)

(silent)

And challenges and future directions for strengthening the promotion, promotion and
protection of citizen’s constitutional right. The most important and pivotal factors
should be the awareness of the citizens itself about his or her constitutional rights.
And...

MR. I DEWA GEDE PALGUNA (INDONESIA)
CHAIRPERSON/CONSTITUTIONAL COURT JUDGE

..the problem shall be how to set a constitutional legal mechanism to reduce the
influence and pressure especially from political parties and state authorities in general.
So, and the third note, I should say that we should never be underestimate undemocratic
attempts just like what happened in Turkey. So, the constitutional awareness will be a
pivotal factor to defend the rule of law and constitutionalism itself. And, there is also a
need for appropriate mechanism in the selection of Constitutional Court Justices or
Equivalent Institutions in many countries to guarantee not only
their independency but also their impartiality.

And on the part of the Justices itself, there is a need as to how legal arguments should be
presented clearly and undoubtedly, that is strongly based solely on the Constitution, not
the influence by any other factor, but the Constitution itself. As to Indonesia, I would like
to thank Pak Siahaan, but unfortunately I have no mandate to answer the question -- I
have my personal opinion on that case, but maybe on the other time and the other
occasion.
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Thank you very much for joining the session. The time is over, yes. I'm sorry, Bu. Make it
short, please.

MRS. HESSY
PARTICIPANT

Thank you, Mr. Chairperson. I just would like to interrupt for a while, because this
session is very important. We talk about promoting and the protection of constitutional
rights, and what you talk about is about the protection. I'd like to underline what His
Excellency from Afghanistan has said that the concept is very important, and so the role
of promoting the constitutional rights is very important.

On this occasion, I would like to appreciate the Constitutional Court of the Republic
of Indonesia which not only play a great role in protecting the constitutional rights of its
citizens, but also to answer the question of the Justice from Afghanistan. The
Constitutional Court also plays a very important role in promoting through educational
programs. So, I think this is the lesson learned for the other countries, the function of
promotion is very important because that is one of the rights of the citizen to know what
is their constitutional rights. And I think, the role of the Constitutional Court is very
important to not just protect in terms of its rights and its mandate, but also
in promoting the constitutional rights of the people and we really appreciate what has
been conducted by the Constitutional Court of the Republic of Indonesia. Thank you, Mr.
Chairman, for the opportunity.

MR. I DEWA GEDE PALGUNA (INDONESIA)
CHAIRPERSON/CONSTITUTIONAL COURT JUDGE

Thank you, Ibu Hessy for her commendation, and thank you very much for all fully
participating in this session.

MASTER OF CEREMONY (MC)

Distinguished delegates, this concludes the 3rd Congress of AACC. For the Members of
AACC, after lunch break, we are expecting you are at Nusa Dua Room 2 for the Board of
Members Meeting at 2 PM. As for the rest of the delegates and participants,
the closing ceremony of this Congress will commenceat 4 PM. For the Head of
Delegations, the lunch will be served at Uluwatu Room 5. And for other delegates,
the lunch will be served at Jimbaran Cafe.
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C. SUMMARY REPORT

THE ASSOCIATION OF ASIAN CONSTITUTIONAL COURTS
AND EQUIVALENT INSTITUTIONS

Association of Asian Constitutional Courts
and Equivalent Institutions

SUMMARY REPORT

THE 3%° CONGRESS OF THE AACC
“The Promotion and Protection of Citizen’s Constitutional Rights”

Thursday, 11 Auqust 2016

Session 1: “Mechanism for Promotion and Protection of Citizens’ Constitutional
Rights: Different Perspectives from Countries”

Chairperson: Mr. Zuhtu Arslan, President of the Constitutional Court of the Republic
of Turkey

Remarks by Hon. Mr. Lee Kang-kook, former President of the AACC:

e The 2™ Congress of the Association of Asian Constitutional Court and Equivalent
Institutions (AACC) was held in 2012, and since its establishment the AACC has
achieved accomplishments. The Association has had influence in the region and in
this regard he would like to thank all parties who had been involved in garnering
success for the Association. Through solidarity, the Association came into agreement
to establish a permanent secretariat which would be in close coordination with the
term president. As such, the Association would expand its role not only at the
regional level, but at the global level.

Remarks by Hon. Mr. Gianni Buquicchio, President of the Venice Commission:

e The Venice Commission is the advisory body of the Council of Europe with its main
activity centered on advising the drafting of constitution, law, and regulations in the
European Union. The cooperation between AACC and Venice Commission was
officially recognized in the Board of Members Meeting in Seoul in 2012. This gave
the opportunity for database sharing among constitutional courts of the associations.
The decision not only to provide references for judges, but also to construct
arguments for the constitutional courts to resolve disputes.

e The theme of the 3™ Congress of the AACC is important and relevant with the effort
to protect and ensure constitutional rights of citizens. It is therefore important for
constitutional courts to carry out its tasks and responsibilities promptly. However, it
was also noted that there are several efforts to interfere the rulings of the
constitutional courts by other branches of governments.
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e The citizens’ access to constitutional courts are currently being the topic of study
carried out by the World Conference on Constitutional Justice (WCCJ), with
emphasis on the presence of human rights courts.

Remarks by H.E. Zuhtu Arslan, President of the Constitutional Court of the Republic of
Turkey:

e The constitutionalism or constitutional justice relates to power. Constitutional justice
is proven to be the protection of rights by separating the power of executive and
legislative powers.

e There are 2 main mechanism available for constitutional courts to protect
constitutional rights: review of laws and regulations, and constitutional complaint. The
complaint mechanism in different countries. The Turkish constitutional courts carries
out these 2 mechanisms and adopted a rights based approach in its jurisprudence.
Turkey adopted in 2012, individual complaint mechanism to enable citizens submit
complaints when their constitutional rights are violated.

Malaysia:
(Mr. Arifin Zakaria, Chief Justice of the Federal Court of Malaysia)

e The Constitution is the supreme law of the Federation of Malaysia and any law
passed after Independence Day which is inconsistent with the Constitution shall, to
the extent of the inconsistency, be void. Human rights values are also incorporated
as fundamental rights in Part Il of the Federal Constitution.

e Regarding constitutional complaints, the Federal Constitution stipulates provisions
that confers power to the Federal Court to review legislative and executive actions on
the ground of unconstitutionality. The courts also review and grant public law
remedies. The modes of constitutional complaints are conducted through the
application of judicial review, declaration, and election petition to the Federal Court.
The protection of human rights in Malaysia is also carried out by non-judicial
institutions such as the Human Rights Commission of Malaysia and The Public
Complaints Bureau.

Russian Federation:
(Mr. Gadis Gadzhiev, Judge of the Constitutional Court of the Russian Federation)

e The Russian delegation emphasized that people are inherently entitled to human
rights protection, even if such rights are not explicitly regulated by the constitution.
Furthermore, when a constitution does not expressly define certain set of human
rights, it allows for further development and expansion of those rights. In Russia,
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decisions of the Constitutional Court as well as the European Court of Human Rights
(ECHR) influenced the interpretation and implementation of human rights norms.

e Various regional human rights declarations reflects that human rights ideas are also
present in eastern tradition. In this regard, it would be unwise for certain groups of
nations to push their values to be accepted as universal values. Speed of
progression for implementation of human rights, rule of law, and democracy may
different in each country, and in this regard a smooth evolutionary development
should be supported.

Republic of Korea:
(Mr. Lee Jin-sung, Justice of the Constitutional Court of the Republic of Korea)

e The Constitutional Court of Korea has jurisdiction over the constitutional review of
statutes, impeachment, dissolution of political parties, competence disputes, and
constitutional complaints. The Korean Constitution provides that the Constitutional
Court shall have jurisdiction over "constitutional complaint as prescribed by Act."
Since the Constitution does not provide for any specific ideas or concepts of
constitutional complaints, the legislature has been granted broad discretion in
formulating the constitutional complaint system.

e Since its establishment on September 1, 1988, the Constitutional Court of Korea has
received 22,968 constitutional complaints as remedy of rights. As of April 30, 2016,
the Constitutional Court disposed of a total of 22,556 cases, out of which the
complaints were upheld in 722 cases. Meanwhile, the Constitutional Court received
5,596 constitutional complaints as constitutional review of statutes. Among them,
5,310 cases were disposed of, and the complaints were upheld in 316 cases.

Kingdom of Morocco:
(Mr. Mohammed Achargui, President of the Constitutional Court of the Kingdom of Morocco)

e As part to ensure gender equality, The Constitution of Morroco allows women to bear
more responsibilities in the society. This has increased women’s participation in the
judicial sector as well as in elections. The techniques used to increase women’s
participation are through quota system as well as financial support in elections. This
condition has also been supported by the stable politics as well as the principle
egality in Marocco.

Kazakhstan:
(Mr. Igor Rogov, Chairman of the Constitutional Court of Kazakhstan)

e The effort to guarantee the rule of law and human rights has become a trend in the
world and its presence also encompasses various fields of issues. The guarantee of
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human rights is also a reflection of values and spirituality. There has been a shift that
human rights are now governed by regional and national laws, as well as
international laws.

Current issues arise such as terrorism compel countries to consider national and
local values and/or ideology and its adaptability with universal human rights values.
There is also a need to review international treaties other than local laws.

Thailand:
(Mr. Twekiat Menakanist, Justice of the Constitutional Court of Thailand)

The Constitution of the Kingdom of Thailand guarantees citizens’ rights and liberties
in line with universal standards of the United Nations and several international
organizations; for example, the UN Universal Declaration of Human Rights (1948),
the International Covenant on Civil and Political Rights (1966), and the International
Covenant on Economic, Social and Cultural Rights (1966). Moreover, citizens’ rights
and liberties are under the protection as the doctrine of precedent of the Thai
Constitutional Court.

As a result, the Constitution of the Kingdom of Thailand provides the missions of the
Thai Constitutional Court in widely promoting and protecting civil rights and liberties
in  connection  with human  dignity, rights, liberty, equality, and
anti-discrimination.

Q & A Session:

In the case of Russia, how can we differ dirigible and non-dirigible rights? In the case
of Morocco, the term affirmative action should be used instead of ‘positive
discrimination” towards women.

In the case of Russia, how does a non-positivistic approach to human rights deal with
the potential of non-original interpretation and direct conflict? In the case of Korea,
please share your views regarding the verdict on the status of Seoul as a capital city?
In the case of Morocco, is it in your authority to review social matters as an
affirmative action?

In the case of Russia, how does democracy develop and is it a concept that is
combined with the law?

To all panelist, to what extend is the rulings of the constitutional courts implemented
in your respective countries?
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Response:

Malaysia:

There are no obstacles in executing the rulings of the Constitutional Court.

Russia:

Korea:

There is a conflict on consensus between European countries on whether convicts
should be granted political rights, such as the right to vote during general election.
The Russian Constitution denies convicts from exercising their political rights,
whereas England and lItaly allows them. There are no problems in implementing
constitutional court rulings because the President of the Russian Federation
oversees its execution.

The Constitutional Court of Korea has determined that ordinary court decision that
violates civilian constitutional rights can be appealed through constitutional court. In
Korea, there are dissenting opinions in this matter. It is therefore significant that the
broadening of definitions in the constitutional court be made.

Morocco:

Agrees that the term ‘affirmative action’ should be used instead of ‘positive
discrimination’, but nevertheless the political rights of women in Morocco is duly
protected.

In Morocco, the decision of the Constitutional Court is always complied by all
branches of governments and institutions.

Kazakhstan:

In Kazakhstan, there is no issue in ensuring that Constitutional Court ruling is
implemented by all institutions.
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Session 2: “The Role of Constitutional Courts and Equivalent Institutions in

Promoting and Protecting Citizen’s Constitutional Rights through Their
Landmark Decisions”

Chairperson: Mr. Park Han-Chul, President of the Constitutional Court of the Republic
of Korea

Indonesia:
(Mr. Patrialis Akbar, Justice of the Constitutional Court of the Republic of Indonesia)

Since its establishment, the Constitutional Court of the Republic of Indonesia has
issued landmark decisions that are later used by legislators to improve reviewed
Acts. There are some criteria for the landmark decision: 1) it brings significant
changes in constitutional system and it is related to public interest; 2) the landmark
decision prioritizes the aspect of constitutional rights protection and fulfillment as
guaranteed by the 1945 Constitution; 3) landmark decision creates a new legal
condition which has not been regulated by the Constitution to achieve fair legal
certainty; and 4) the landmark decision becomes a reference of legislative changes.

The Court's landmark decisions cover all aspects; political, sociocultural, and
economic. Since the Court’s establishment until 2015, about 175 decisions regarding
the constitutional review that grant Applicant’s petition.Moreover, there are some
decisions in 2015 which is considered as landmark decisions, such as Decision No.
95/PUU-XII/2014 concerning the lifting of the ban for forest people to utilize forest
product and Decision No. 43/PUU-XII/2015 regarding regional head candidacy
requirements.

The Philippines:
(Mrs. Maria Lourdes Oliveros, Chief Justice Staff Head of the Supreme Court of The
Philippines)

The Philippine Supreme Court stands at the apex of the judiciary and, while it is not
formally called a constitutional court as understood or defined in this forum, it
nonetheless enjoys the characteristics and possesses the features of a constitutional
court. Frequently called upon to interpret the Constitution and the laws, the Court’s
decisions become part of the law of the land though they do not partake of legislation
which is solely the province of Congress.

Many of the rulings of the Court on these areas have led to their codification as rights
and freedoms under the 1987 Constitution, such as the right to counsel in custodial
investigations under Article 1ll, section 12 was adopted in People of the Philippines v.
Duero (1981) from the United States Supreme Court Decision in Miranda v. Arizona
(1961). Another example is the ruling in Mapp v. Ohio (1961) on the “exclusionary
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rule” which bars the presentation of evidence that is obtained as a result of an
unreasonable search and seizure.The decisions of the Supreme Court have become
the basis for constitutions and for legal principles, many of which have succeeded in
allowing the individual standing against the State an effective majority of one.

Conference of Constitutional Jurisdictions of Africa:
(Mr. Moussa Laraba, Secretary General of the CCJA)

The CCJA has 36 members with observers from countries such as Brazil. The CCJA
adopted universal values to respect human rights and protect fundamental freedoms
as fundamental principles for the constitutional review. Related to the African Union,
CCJA contributes the achievement of its objectives to develop the democratic rule of
law and good governance with the participation of citizens in governance. For
achieving these objectives within the framework of universal values, CCJA has aims
inter-cooperation and cooperation with other constitutional justice areas in the world.

On another level, as part of the partnership with the African Union in accordance with
the Cooperation Agreement signed in Addis Ababa, 2 April 2015, CCJA participates
actively in election observation missions by the African Union. Several judges came
from different constitutional courts to supervise the intense electoral activity
experienced by the continent during the last two years 2015 and 2016 (Guinea, Ivory
Coast, Burkina Faso and Central African Republic).

Azerbaijan:
(Mr. Farhad Abdullayev, Chairman of the Constitutional Court of Azerbaijan)

As a former part of the Soviet Union, Azerbaijan had the opportunity to review and
renew its constitution, where 56 articles are now dedicated towards defending and
protecting the rights of its citizens. The Constitutional Court helps to address
challenges that arises in implementing the new constitution, as well as providing an
avenue for citizens in shaping the law and defending their rights. Furthermore, on top
of receiving complaints from citizens, the Court can also accept cases put forward by
state institutions such as the Ombudsman and other judiciary bodies.

Tajikistan:
(Mr. Mahkam Mahmudzoda, Chairman of the Constitutional Court of Tajikistan)

The Constitution of Tajikistan defines the state's obligation to recognize, respect and
protect the rights and freedoms of man and citizen; as well as determines that the
rights and freedoms of man and citizen shall shape the objectives, contents and
application of laws, and the activity of legislative, executive, and judiciary branches of
the government. The Constitutional Court of Tajikistan is a little more than twenty
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years old, and during that time the Court has successfully protect individual rights
and freedoms of citizens and eliminate contradictions between normative legal acts
and the Constitution. It should be noted that the constitutional court is not only a
judicial body, but such a body which is entitled, in accordance with the Constitution
and the law, to exercise oversight over the legislative and executive authorities, and
in mediated form - over the judiciary, and in this sense, it represents the highest state
power.

On the basis of individuals' petitions, the Constitutional Court has adopted a number
of decisions on the normative interpretation of the provisions of the Constitution. A
majority of cases submitted relates to violation of the right to judicial protection
established by article 19 of the Constitution of Tajikistan. Decisions of the
constitutional court, which resulted in the removal of unconstitutional normative legal
acts, are based on thorough considerations of consitutional rights of citizens as well
as relevant precedents.

Vietnam:
(Ms. Nguyen Thui Hien, Deputy Chief Justice of the Supreme People’s Court of Vietham)

In Vietnam there is no Constitutional Court because the Parliament has not accepted
the necessity to establish one. The Viethamese Constitution ensures the upholding of
citizen constitutional right, as well as fundamental rights and freedoms of citizens.
The Vietnamese Ministry of Justice with the Viethamese Parliament share duties and
authority to review the constitutional validity of various legal articles.

The establishment of a constitutional court will benefit Vietham in several ways,
particularly regarding clear authorities of the Constitutional Court; procedure of the
Constitutional Court is convenient for the individual; and the decisions of the
Constitutional Court are executed by all branches of government. At this stage,
Vietnam would like to conduct more research and study on the establishment of a
Constitutional Court.

Kyrgyzstan:
(Mr. Erkinbek Mamyrov, President of the Constitutional Chamber of the Supreme Court of
the Kyrgyz Republic)

The Constitution of the Kyrgyz Republic determined that the human rights and
freedoms are of superior value. The Kyrgyz Republic shall respect and ensure
human rights and freedoms to all persons on its territory and under its jurisdiction.

A special role in the human rights protection mechanism is given to the Constitutional
Chamber of the Supreme Court of the Kyrgyz Republic. If the Constitutional Chamber
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recognize that certain provisions of the law are unconstitutional or in violation of the
constitutional rights and freedoms of citizens, such laws will be terminated. From the
moment of formation Constitutional Chamber has decided 61 cases, which are
directly or indirectly related to the protection of the rights and freedoms of humans
and citizens. This signifies the Constitutional Chamber’s contribution for the
protection of rights and freedoms not only for specific claimants, but also the
constitutional rule of law in general.

Q&A Session:

1. What does the term “grave abuse of discretion amounting to lack or excess of
jurisdiction” imply?

2. Is there an authority given to the Constitutional Court besides the mandate given to
the Constitutional Court by the Law(e.g. monitoring of election in Indonesia)?

3. There is a rising trend to develop and compare landmark decisions between
countries, even though each have differing contexts. How do you see this?

4. When the Law obstructs the rights of citizens, then it must be annulled as soon as
possible. What is they are not annulled quickly? What are the consequences?

Response:

The Philippines:

e The term “grave abuse of discretion amounting to lack or excess of jurisdiction” has
been interpreted several times, with respect to lower court tribunals and other
branches of government in exercising their duties. Such exercise was done in the
case of the former President of The Philippines, with regards to accusations of
plunder.

Kyrgyzstan:
e In Kyrgyzstan there is a law on equality of gender. When the constitutional court
produces a ruling, then the previous related regulations do not apply.

Tajikistan:
e Tajikistan has yet to produce a Law on gender equality, but there exists a law on the
rights of women in the family. With regards to mandate, the Constitutional Court of
Tajikistan cannot expand its authority by regulation alone.

Indonesia:
e The mandate of the Indonesian Constitutional Court is based on the Constitution. In
the case of mandate beyond those stipulated in by the Law, the Indonesian
Constitutional Court implements a review mechanism in coordination with other
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institutions such as the Supreme Court. In carrying out its function, the Indonesian
Constitutional Court considers aspects of justice, usefulness, and legal certainty.

Friday, 12 August 2016

Session 3:“Current Challenges and Future Direction for Strengthening Promotion and

Protection of Citizen’s Constitutional Rights”

Chairperson: Mr. | Dewa Gede Palguna, Justice of the Constitutional Court of the
Republic of Indonesia

Mongolia:
(Mr. Jantsan Navaanperenlei, Acting Chairman of the Constitutional Court of Mongolia)

The Constitution is a legal and political document that serves as a guarantee of
human rights and the citizens’ constitutional rights. Following the transition of
Mongolia to democracy, human rights has become an integral element in
Mongolia’s constitution. This follows to the spirit of the universal declaration of
human rights and international set of practices in the field of human rights.

The Court can initiate constitutional proceedings based on petition of citizens and
governmental bodies, as well as foreign citizens and stateless persons residing in
Mongolia. are also allowed also submit petitions. Such petitions can be raised for
violation of individual rights as well as for public concerns. The Court has made 240
decisions thus far, with numerous disputes involving complaints relating to human
rights and freedoms. Moving forward, the Constitutional Court aims to continue
improving constitutional laws and procedures to ensure the Court’s impartiality and
highest standard of proceedings.

Turkey:
(Mr. Zuhtu Arslan, President of the Constitutional Court of the Republic of Turkey)

As one of the guardians of democratic constitutional order, the Turkish Constitutional
Court promptly reacted and took immediate measures during and after the recent
failed coup attempt. The Turkish Constitutional Court made a press statement at the
very beginning of the coup attempt, after a couple hours when we realized it was a
coup attempt. The statement pointed out repudiation of all kinds of anti-democratic
attempts against the constitutional order and stand beside of democratic
constitutional state. The Turkish Constitutional Court’s press statement played an
important role to protect constitutional order and democraticvalues by demoralizing
the plotters and encouraging the Turkish nation. Other measures include disciplinary
investigation and dismissal of profession of judges and personnel affiliated with the
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suspected FETO terrorist organization. These measures were then subsequently
processed within the scope of criminal investigation.

In the wake of the failed coup, the Council of Ministers of Turkey decided on 20 July
2016 that a nationwide state of emergency be declared as from July 21, 2016 for a
period of ninety days, pursuant to Article 120 of the Constitution and Article 3 § 1 (b)
of the Law on the State of Emergency (Law no. 2935).During the state of emergency,
the Council of Ministers, meeting under the chairpersonship of the President of the
Republic, may issue decree laws on matters required by the state of emergency.
Under normal circumstances, the Constitutional Court shall examine the
constitutionality of decree laws. However, decree law issued during a state of
emergency, martial law or in time of war shall not be brought before the
Constitutional Court alleging their unconstitutionality.

Afghanistan:
(Mr. Abdullah Shafaee, Member of the Independent Commission for Overseeing the
Implementation of Constitution, Islamic Republic of Afghanistan)

The Afghanistan Independent Commission for Overseeing the Implementation of
Constitution is tasked to monitor how Afghanistan’s new Constitution is put into
practice. In the course of carrying out this function, the Commission often face both
theoretical and practical challenges. At the theoretical level, the definition of
citizenship and rights can raise several problems. For example, should terrorists and
extremists residing within Afghanistan be considered as a citizens?

At the practical level, the challenges faced by the Commission are, among others: (1)
the Commission’s inability to overrule decisions of the Supreme Court, (2) need for
more regulations on rights, (3) lack of public awareness on constitutional rights, and
(4) how constitutional rights are often overshadowed by local traditions and ideology.
In this regard, Afghanistan proposes that the AACC’s Permanent Secretariat on
Research and Development can undertake research on this issues and assist in
seeking solutions to such challenges.

Myanmar:
(Ms. Hla Myo Nwe, Member of the Constitutional Tribunal of Myanmar)

The protection of constitutional rights is the main task and responsibility of
Myanmar’s Constitutional Tribunal. The Tribunal is of the view that to strengthen
such protection, citizens need to be taught about their constitutional rights. When
necessary, the Tribunal takes into account international human rights instruments in
deliberating its decisions.
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e Another mechanism for protection of citizen’s constitutional rights is the
establishment of the Myanmar Human Rights Commission. The new government has
also produced regulation to progressively support individual rights including the
regulation for peaceful demonstrations, publication of free press, expansion of public
health access, women participation, child protection, and protection of workers with
disabilities.

Q&A Session (Part 1):

1. For the Mongolian delegate, are foreign residents bound by the Mongolian
constitution? In the case of Turkey, do the judges dismissed by the National Security
undergo a court of ethics? Is it not unconstitutional?

2. The discussions seem to focus more of political rights, as we can see that decisions
from the Constitutional Courts are not entirely independent as is the case of these
countries’ experiences. What measures are taken to manage political interests?

3. In Mongolia, how do foreign residents submit their complaints to the Constitutional
Courts?

Response:

Turkey:

e There is a difference between disciplinary measures and criminal procedures. The
decisions made by the Turkish constitutional court towards the judges were
disciplinary decisions and the accused may exercise their right to appeal to the
administrative court. In the case of managing interests, we need to understand that
our duties are not done in a vacuum and there’s no absolute independency.
However, the decision of the court must be subject to public scrutiny.

Mongolia:

e Essentially, everyone may submit a petition to the constitutional court. As such, the
constitution stipulates that foreign residents and citizen less people within Mongolia
may submit petition to the constitutional court. This does not add burden to the court,
provided that petition is filed under the jurisdiction of Mongolia. This practice is similar
with that of Russia, Korea, and Myanmar. Though the parliament of Mongolia have
attempted their interests, the constitutional court still performs their duties
independently, even annul proposed regulations by the parliament.

Afghanistan:
e There are different duties between the Supreme Court and the Independent
Commission on Overseeing the Constitutional Law. Complaints on constitutional
rights may be submitted to the Supreme Court. There are specific chapters in the
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constitution that describes the rights and duties of Afghan citizens, and the
Commission is responsible to monitor the upholding of that chapter in practice.

Myanmar:

e Undoubtedly, there are challenges in producing and implementing decisions of the
constitutional court. Judicial independence is important to prevent judicial corruption,
supported by strengthening public awareness. In this case, a democratic system is
needed to legally safeguard the democratic values and the independence of the
judiciary. There have yet to be external pressure towards decisions made by the
constitutional tribunal of Myanmar.

Q&A Session (Part 2):

1. For each speaker, how does the constitutional court judgments from other countries
influence your constitutional court’s decisions?

2. Can the Indonesian constitutional court practice the empowerment of interpretation
as is done by The Philippines and Korea?

3. How can we practice the different protection of human rights, people’s rights, and
citizen’s rights? How do you refine and regulate indigenous rights as a legal entity?

Response:

Turkey:

e Constitutional court is open to the jurisprudence of other courts, since it will bring
benefit. However, practice may differ, such as the Turkish case on the issue of
individual application of the European Convention of Human Rights. In Turkey,
constitutional rights apply to citizens and non-citizen with special provisions regarding
the rights and responsibilities for those living in Turkey.

Mongolia:

e Citizen rights and human rights are of course different. In Mongolia, we uphold the
principle residing in Mongolia may exercise their educational, living, and religious
rights. A violation of these right will sever the relations of Mongolia with other
countries, therefore it is unacceptable.

Afghanistan:

e There are contesting definitions between constitutional rights and human rights.
Some academics believe that human rights are not universal and must be defined
within the boundaries of the State. | encourage countries to uphold the universal
principles of human rights.
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D. ANNEX

Former President of the AACC

The former President of the Constitutional Court of Korea and the first President
of the AACC

Lee, Kang-Kook

Honorable Chief Justice of the Constitutional Court of Indonesia and President of the
Association of Asian Constitutional Courts and Equivalent Institutions, Arief Hidayat,
Presidents and Chief Justices of constitutional courts of the member states and their
delegations, and the distinguished guests here today!

It is my very great pleasure to be invited to this honorable event and to give
congratulatory remarks. I sincerely congratulate the successful hosting of the third
congress of the AACC.

Constitutions of the civilized nations in the world embrace universal and common
values of the humanity, namely, freedom and basic rights of humans, and equality and
justice. In appreciation of such universality of the constitutional ideology, more
international groups of constitutional courts have been formed extensively at the
regional level and are actively performing their mission. Thanks to achievements of
these groups, constitutional adjudications, an institutional mechanism for protection of
those important values, now have become a symbol of trust and hope of the people all
around the world.

Despite its long history and tradition and proud cultural heritage, in Asia, history of
democracy is still not too long and “the principle of rule of law” has not taken strong
root. For such reason, constitutional adjudications, as a means of protecting the
constitution, have only recently started out to develop in Asia individually and
independently according to the need of each nation. However, as the consensus grows in
Asia that it also needs a regional permanent group that promotes interaction and
cooperation and where members can exchange experiences and wisdom on
constitutional adjudications, judges of constitutional courts in the region agreed to form
a preparatory committee for the AACC at the third Seminar of Asian Constitutional Court
Judges held in Ulaan Baatar, Mongolia in September of 2005. Through four follow-up
meetings thereafter, on July 12, 2010, launching of the AACC was officially declared by
adopting the Jakarta Declaration on the Establishment of the Association of Asian
Constitutional Courts and Equivalent Institutions. With the Inaugural Congress held in
Seoul, Korea from May 21, 2012, the efforts of the past seven years finally have borne
fruit.

In its sixth year after its birth, the AACC has produced tremendous accomplishments.
With the number of its member states more than doubling from seven to sixteen
nations, the Association has now progressed to an institution that is equipped to have
influence over more countries in Asia. Increase and enforcement of the exchange of
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human and material resources and cooperation between the members of the AACC have
been highly recognized and praised by many professionals and experts over the world.

As the first President of the Association who had the privilege of closely watching the
inception process of the Association, I personally take much pride and joy in the great
success of the AACC. I would like to express my deepest gratitude and honor to everyone
who worked so hard for the development and success of the AACC.

Under the current state where foundation and solidarity have quite been formed in the
AACC, in order for the Association to further grow into a core body that can more
powerfully promote freedom and human rights, and justice and happiness of Asians, and
thus to become a symbol of pride and hope of all Asians, it certainly needs a new system
and momentum. At such time, launching of the permanent secretariat of the Association,
which has been under discussion continuously, can be an innovative opportunity for the
new progress. Particularly, proposal of a new model for cooperation, the joint operation
of the secretariat by Korea and Indonesia, which aims to encourage broad and active
participation of the member states, is a very meaning attempt.

If the permanent secretariat, under the cooperation and close coordination with the
Term Presidency, can expand and enhance exchange of human and material resources
over the areas of constitution and constitutional adjudications not only between
constitutional institutions in Asia including the member states but also among
constitutional institutions across the world, freedom and human rights, and equality and
justice of Asians shall be guaranteed to a greater extent. Furthermore, it will be able to
make a greater contribution to development of democracy and the rule of law in Asia
and the world as a whole, and accordingly will rise to the symbol of trust and hope of
peoples in Asia and the world.

Lastly, I once again would like to express my sincere appreciation to Chief Justice Arief
Hidayat and everyone at the Constitutional Court of Indonesia for the successful hosting
of the third congress in this beautiful island of Bali and for their hard work and warm
welcome. I truly hope the friendship and relationship started from this event will be
treasured as a beautiful and wonderful memory for a long time, and I wish everyone
here health and happiness, and the best for you and your family.

Thank you.
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Venice Commision

Third Congress
of the Association of Asian Constitutional Courts
and Equivalent Institutions (AACC)
on
Promotion and protection ‘constitutional rights’
11-13 August 2016
Nusa Dua, Bali - Indonesia

OPENING SPEECH
Mr. Gianni Buquicchio
President of Venice Commission

President of the Republic of Indonesia,

Chief Justice of the Constitutional Court of the Republic of Indonesia

President of the Association of Asian Constitutional Courts and Equivalents Institutions,
Honourable President and Judges,

Ladies and Gentlemen,

It is a privilege and a pleasure to take part in the Third Congress of the Association of
Asian Constitutional Courts and Equivalent Institutions, kindly hosted by the
Constitutional Court of the Republic of Indonesia in this magical place called “Nusa” - for
island and - “Dua” for two - as “Nusa Dua” means two islands, | have been told!

Before we embark on today’s topic, I would like to briefly speak to you about the Venice
Commission and its relationship constitutional courts and courts with equivalent
jurisdiction.

Chief Justice,
Ladies and Gentlemen,

Since the importance of exchanging information and ideas between Constitutional
Courts and Courts with equivalent jurisdiction has always been promoted by the Venice
Commission, the next logical step — once regional networks were in place - was to bring
them together on a global level.

This idea had flourished in Cape Town, South Africa, where the first Congress of the

World Conference on Constitutional Justice - also known as the “WCC]” - took place in
January 2009.
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It was agreed among the nearly one hundred constitutional courts and councils and
courts of equivalent jurisdiction that gathered there that the WCC] should promote
constitutional justice, understood as constitutional review that includes human rights
case-law as a key element for democracy, the protection of human rights and the rule of
law.

When the Statute of the WCC] was adopted in 2011, the Asian Constitutional Courts
immediately became one of its founding regional groups.

The Third Congress of the WCC] was a very succeeful event hosted by the Constitutional
Court of Korea in Seoul in September 2014.

I hope that I will have the pleasure of greeting all of you at the Fourth Congress of the
WCC], hosted by the Constitutional Court of Lithuania from the 10t to the 13th of
September 2017 in Vilnus.

Chief Justice,
Ladies and Gentlemen,

You have chosen a timeless topic for this event: “The promotion and the protection of the
constitutional rights of citizens”,

The protection of fundamental or human rights is, for the most part, secured by states
through their constitutions - hence constitutional rights.

And, since it is important for the protection of human rights to begin at the domestic
level, the constitutional court’s role in this context is crucial.

This was also confirmed by a study that the Venice Commission undertook in 2010 on
individual access to constitutional justice, covering the various forms of access in 50
countries, with the aim of analysing the merits of the various systems that exist - which
we are currently updating.

A full individual complaints procedure is all the more necessary in regions where there
is no regional Human Rights Court, as is the case - for the moment in Asia.

As you know, the creation of such a Court, bringing together like-minded countries to
enhance human rights protection in the region, was supported by the World Conference
in its Seoul Communiqué adopted as its 3rd Congress hosted by the Constitutional Court
of the Republic of Korea.

Given the heterogeneity of Asia, the establishment of such Court cannot be a pan-Asian
effort. Nevertheless, like minded countries, which are interested in an effective

protection of human rights, could join in such an endeavour.

Chief Justice,
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Ladies and Gentlemen,

I would like to end by wishing you a very fruitful dialogue and discussions today and I
hope to be able to continue our well-established co-operation in the future!

Thank you for your attention.
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Kazakhstan

11 aBrycra 2016 roaa, Hoca Jlya, UHg0He3us
CoBpeMeHHbI€e BbI30BbI B IJ106a/1bHOM NIPAaBO3aLMTHOM JBUKE€HUH

Ilpeacenaresn
KonctutrynuonHnoro Copeta
Pecny6nku Kazaxcran
Poros U.H.

YBakaemble rocioJuH MoaepaTop, ydyacTHUKHM KoHrpecca,
JAaMbl 1 rocnoaa!

[To3BosibTe MHe oT uMeHU KoHcTtuTynuoHHoro CoBera Pecny6uku KazaxcTaH U OT
cebsl TUUHO MPUBETCTBOBAThH BaC M BbIPA3UThb Hally 6Jiaro/lapHocTh [lelcTByOIEMY
[Ipencenatento Accouvanuuu - KonctutyyuonHomy Cyny UHA0HE3UH 3a J10JOTBOPHYIO
paboTy 3a 3TH J|Ba I'ojla U MpeKpacHy opranusanuio KoHrpecca.

Hactosimasa ceccusi mocBsleHa akKTyaJbHONW TeMme. OJAHUM U3 BaXKHBIX TPEHJIOB
COBpEMEHHOTO MHPOBOrO pPa3BUTHUSA SABJSETCS, INpexJe Bcero, obecneyeHue
BEpPXOBEHCTBA NpaBa U KOHCTUTYIIMOHHBIX NMpPaB U CBO6GOJ yesoBeKa. VMeHHO MpaBa
Yyesi0BEKA CETOJHS CTAaJU TeM KJIYeBbIM apryMeHTOM, BOCIPUHHUMAEMbIM KaK OCHOBA
BCEX BONPOCOB 3KOHOMUYECKOrO, TMOJUTHYECKOTO, COIMAJbHO-TYMaHUTAPHOIO
XapakTepa U JIeCTBUH roCyJapCTB Ha MeXAyHapOJHOHN apeHe, KaK MO3UTHUBHBIX, TaK U
HMHBIX: CAHKIIMH, IPUHYAUTEJbHbBIX Mep U TAK Jlajiee.

BeiiBr)keHHe Mpo6JieMbl TMpaB U CB0OOOJ YejioBeKa Ha IHepeJHUN IJIaH
MHUPONOHUMAHUSI - 3TO CBUJETEJbCTBO OTPOMHBIX MMpeo6pa3oBaHUU B JyXOBHOH
KyJbType WU HPaBCTBEHHOCTU. Eciu mNepBOHAYa/JbHO pa3BUTHE HHCTUTYTa IpaB
YesJI0BEKA OCYILIEeCTBJISIIOCh UCKJIIOUYUTENIbHO BO BHYTPUTOCYJapCTBEHHOM IIpaBe, TO B
HacTosIlee BpeMs IOJIOX)KeHHe KapAMHaJbHbIM 00pa30M U3MEHHUJIOCH: TpaBa YeJ0BeKa
pPEryJIMpyIOTCS KaK BHYTPEHHUM, TaK U MeX/I[yHapoAHbIM IpaBoM. [Ipu aToM Bce 6oJjiee
BO3pacTaeT poJib MeEXAYHApOJAHOrO IpaBa, YTO BbIpakaeTcs B 6oJiee JeTaJbHOU
pa3paboTKe U KOHKpeTU3alMU MeX/yHAPOAHbIX NPUHIIMIIOB U HOPM, PEryJupyIOUIUX
OCHOBHble TIpaBa H CBOOOJbI 4YeJIOBEKa, KOTOpble [JOKHBI  COGJIIOAATHCSA
rocyapCcTBaMHU.

MHorue cTpaHbl SBJASIOTCA yYaCTHHKAaMM TaK Ha3bIBAeMbIX pPerdoHaJbHBIX
MeXaHU3MOB B 06JlacTH MNpaB uesioBeKa: Eeponelickoil KOH8eHYUW O 3alllUTe Npas
yes108ekd, AMepUKaHCKOM KOHBEHLIMM O MpaBax 4yesoBeka, AQPUKAHCKOM XapTUU O
npaBax yesJiOBeKa U HAPO/I0B U Jp.

KouctutynuonueiMm Cyaom Kopern u psjgoM JAPYyrUX CTPaH BbICKA3bIBAIOTCS
npeJioXKeHUs 0 CO3JJaHUK A3MATCKOTO Cy/a 10 IpaBaM yes0BeKa.

BMecTH c TeM, cTabUJIBHOCTh M 6€30IIaCHOCTH FOCYAApCTB MOIPbIBAETCS TEPPOPU3MOM,
pPEeJIUTHO3HbIM 3KCTPEMU3MOM, arpecCUBHBLIM cemapaTu3MoM. OTpOMHYI0 ONAacHOCTh
HeCcyT B cebe He3aKOHHas TOPrOBJs HApPKOTHKAaMU U OpPYXHeM, HeJierajbHas
MUTpaIUs, TOPTOBJIA JIOJbMHU U OpraHU30BaHHas MPECTYIHOCTbD.
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B cBA34 ¢ Bo3pacTaloUMMu yrpo3aMu 6e30MacHOCTH HEKOTOpble CTPaHbl, 0COGEHHO,
CPaBHUTEJbHO HEJaBHO MOJIyYUBIINE CYBEPEHUTET, UMILJIEMEHTUPYIOT MOJIOXKEHUS
MEX/YHAapOJHbIX aKTOB BO BHYTPUIOCYyJapCTBEHHOE 3aKOHOJATEJNbCTBO HCXOJS H3
CBOEro MOHMMaHWUSl HALUMOHAJIbHBIX HHTepecoB. [I[py 3TOM OHU PYKOBOJCTBYIOTCHA
COOCTBEHHBIM MpPaBOM, IMpeXJe BCEro HOPMaMM HalMOHAJbHBIX KOHCTUTYLUH,
3aKpensoL MU OCHOBBI KOHCTUTYLIMOHHOTO cTpos U NPUHLUIBI
BHEILIHENOJUTUYECKON JesATeJbHOCTU ToCyAapcTB. [ocyfapcTBa €aMOCTOSTEJNbHO
ONpeesIsSIIoT, B KAKUX CyYasiX U B KaKUX L[eJIIX UM c/le[yeT IPUHUMATh Ha cebs Te UIu
VHbIe MeX/1yHapoJHble 06513aTeIbCTBA.

B 3TO# cBfI3W, MBI CcTajJKUBaeMcsl C NMpo6JeMOM, Korja YHUBepCaJbHbIH XapaKTep
NOHSATHS NPaB YeJ0BeKa He BCer/a U He BCEMU pas/iesisieTcsl.

B ycnoBusix o6ocTpeHUs Yyrpo3bl Teppopu3Ma B HEKOTOPBbIX CTpaHaX MHUpa ObLIH
NPUHATBHl 3aKOHOJATEeJNbHble M HUHble Mepbl, B ONpeJAeJeHHOM CTeleHU
OorpaHUYMBalOllMe  HEKOTOpble  eCTeCTBEHHbIe npaBa, 3aKpelJeHHble B
OCHOBOIIOJIAralIUX MeXAYHapoAHbIX aKTaxX. [I[py 3TOM HMHOr/j|a BO3HUKAET KOJJIHU3USA
MEeX/Jy VHUBEpPCAJbHbIMU CTaHAAPTAMHM 3allMTbl NpaB M CB00OJ, 4YesJOoBeKa W
WHTepnpeTanydeid 3TUX TMpaB pas3JWYHbIMU TOCYyZApCTBaMM B  KOHKpPETHOMU
ucTopuyeckoid obcraHoBKe. [losaraeM, 4To Takas KOJIJIM3WSI BO3MOXHA, HO TOJIbKO B
TeX Mpejiesax, KOTOpble MNO03BOJIAIIOT TOCYy[apCTBY MO3UIUOHUPOBAThL Cebs Kak
JleMOKpaTH4YeCcKoe U paBoBoe.

W3y4as npobJyieMy COOTHOLIEHHUS TJ106aJbHOTO U PETMOHAJbHOTO MOHUMAaHUA NMpaB U
cB06O/J, yes0BeKa, HEOOXOJUMO YYUTBHIBATb U TOT (QAKT, YTO pa3Hble IIMBUIU3ALUU
MMEIOT pas3JjU4yHble MOAXOJbl K IMOHMMAaHUIO ONpeJesieHHbIX I[eHHOCTEN: eclu B
CTpaHaxXx TaK Ha3blBaeMOro 3alajHOro Mupa I[PUOPUTET OTAAeTC MpaBaM
KOHKpPETHOTO 4YeJlOBeKa, MHJAMBHJA, TO BO MHOTHMX CTpaHaX eBpa3UNCKOro
NpPOCTPAaHCTBAa  CUJbHBI  KOJJIEKTUBUCTCKHMe  Tpaauuuu. MHpaesa  mepBeHCTBa
00llleHallMOHAJbHbIX MHTEPECOB, OT peaju3alud KOTOPbIX 3aBHUCUT CHOCOOHOCTb
rocy/iapctBa ob6ecrne4uMBaTh 3alUTy KOHCTUTYLMOHHBIX I[€HHOCTEH, 3ajoXKeHa B
OCHOBY pfi/ia MOJIO/IbIX, BHOBb 00pa30BaBLIMXCS FOCYapCTB.

[ToaTOMy KO MHOTUM MeX/YHapOoAHbIM aKTaM rocyAapCcTBa HepeJKo MPUCOeJUHSIOTCS
C pas/JMYHOrO poJia OroBOPKAaMH, YYMUTHIBAIOIUMU OCOOGEHHOCTH HaljMOHAJbHOU
NpaBOBON NMOJHUTHKU B COOTBETCTBYWOILEH chepe. ITO CBA3AHO C TEM, YTO KaxKJas
HallMOHa/ibHAasl NpaBoBas CUCTEMa IMOKOUTCS Ha CBOMUX, MPUCYIIUX TOJBKO el
NpUHLMUNAX, SBJSETCA «IPOAYKTOM» OOIIeCTBa M, KaK CJeACTBUE, OTpakaeT ero
0ocob6eHHOCTH. B cBfI3M ¢ 3TUM rocyjapcTBa NPUHHUMAKT BO BHHUMaHHUe, YTO
NpUMeHeHHe MeXJYHapoJAHOTro NpaBa B HEKOTOPBIX CAydasgX MOXeT NPUBECTH K
pe3yJbTaTy, He TOJIbKO OTJUYHOMY, HO U NPOCTO HECOBMECTHUMOMY C OCHOBHBIMHU
NpUHLUIAMU IOCTPOEHHUS ero 3KOHOMHUYECKOH, MOJTMTUYECKON U IPaBOBOM CUCTEM.
[lepen rocymapcTBaMu CTOUT mpobseMa obecreyeHHs CBOUX MyOJHUYHBIX UHTEPECOB
OZJHOBpPEMEHHO KaK Ha MeX/JYHapoJHOM YpOBHe, TaK U BO BHYTPUIOCYAApCTBEHHOHN
cdepe. [Ipu co3faHUM TAaKOTO0 MeXaHHM3Ma 3aKOHOJATeJb JO0JKEH yMeJo COYeTaThb B
HeM 4YacTHOe W MNy6JUYHOe M OJHOBPEMEHHO HAWTHU MpaBUJIbHOE COOTHOLIEHHUE
BHYTPUTOCY/JapCTBEHHOI'0 U MEXAYHapOLHOTO.

Cros Ha cTpake OcHOBHOro 3akoHa, KoHcTutynuoHHbi CoBeT Pecny6sinku Kazaxcran
HaZleJieH MOJTHOMOYHSIMU paccMaTpUBaTh 3aKOHbI M MeX/JyHapoJHble JOrOBOpPbI Ha
cooTtBeTcTBUe KoHcTUTy UM Pecny6anKH.
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Konctutynuonneid CoBeT KazaxcTaHa opueHTHpPYeT pa3BUTHUE NMPABOBOW CHUCTEMBI,
NpaBOTBOPYECTBO U NMPABONPHUMEHUTENbHYIO0 MPAKTUKY B HallpaBJeHUU COOTBETCTBUSA
UX COBpPEMEHHOMY I[IOHMMaHMUI0O MpaB U CcB06GOJ 4ejioBeKa U TpakJaHUHA,
3aKpelnJieHHbIX B OCHOBOIOJIAralIUX MeXJAYHapoJHbIX akTaxX. Ilpu aToM,
KoHcTtutynuoHnHbit CoBeT, Kak U Apyrue opranbl KOHCTUTYLLMOHHOTO KOHTpPOJIS, He
MOXET OCTaBaTbC B CTOPOHE OT NPOUCXOJAUIMX B MeXJYHapoAHBIX MacuiTabax
COOBITHH. [TorHoMoOuMe KOHCTUTYLLIMOHHOTO CoBera no pPacCMOTPEHUIO
KOHCTUTYLLMOHHOCTH MEX/AYHApOJHbIX [JOTOBOPOB CJAYXXHUT LieJU COTJIaCOBaHMUSA
HallMOHaJbHOTO0 U MeX/IyHapoJHOTO npasa. [IpusHaHue nocJjesHero
cooTBeTCTByWOIIMM KoHcTuUTyuuu Pecny6/auMKH OTKpBIBAeT AOPOTY [Jisl 3aBeplieHUs
npoiecca paTUGUKALUKM U BCTYIJIEHUS MEXAYHApOJHOTO COTJIALIEHUs] B CUJYy [AJs
KaszaxcTaHa ¥ BKJIIOUEHUS €ro MOoJIOKeHUH KaK COCTaBHOM 4acTH B MPABOBYIO CUCTEMY
CTpaHbl. B MNpOTHBHOM ciydyae MeXAyHapoJHbI [JOTOBOP HWJM OT/eJbHble €ro
N0JIOXKEHUS He Mo/|JIexKaT BBEJIeHUIO B [leHCTBUE U IPUMEHEHHUI0. ITO HE06X0AUMO [
n3bexaHUsl KOJUIM3UM MeX/Jy HalMOHaJbHbIM NpaBOM © MeXJyHapoJHbIMU
006513aTe/IbCTBAMHU.

TakuM o06pa3oM, MNpUAEPKUBAsCh OCHOBONOJIATAIOLIMX MEXJYHAapOAHbIX aKTOB U
pa3BUBasCh B paMKaxX MHUPOBBIX NpPOLECCOB, rOCY/lapCTBa, KaK HaM MpeJCTaB/seTC,
BIpaBe YYUTBIBATb B KOHCTUTYLHUSAX U TeEKYLeM 3aKOHOJATe/JbCTBE CBOM
HallMOHaJibHble UHTepechl. CBoe06pasHbIM «PUIbTPOM» B ITOM MeXaHHU3Me SIBJISIIOTCS
OpraHbl KOHCTUTYIJMOHHOI'O KOHTPOJIS.

Jymato, yTo HacTtosmuii KoHrpecc nmomokeT BceM HaM IJIy0»Ke OCMBICIIUTb HMMeloLyecs
po6JIeMbI, 06MEHSATHCS NOJI0KUTENbHBIM ONBITOM U HAMETUTH MYTH AajbHellIel paboThbl
10 obecreyeHHI0 BepxoBeHCTBa OCHOBHbBIX 3aKOHOB HAIIUX CTPaH.

Cnacu60 3a BHUMaHUe.
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Korea

Constitutional Complaint System,
The Korean Experiences and Implications to Newcomers

By: Insung LEE
Justice, Constitutional Court of Korea

1. Grounds and Types of Constitutional Complaint System in Korea

Many countries have designed and developed a constitutional complaint system suited
to their own needs and situations. And the type and scope of constitutional complaints
may differ from one country to another depending on the country's political, social
situation, as well as on whether they are defined in constitutions and laws or
determined by the interpretation of such constitutions and laws.

The Constitutional Court of Korea has jurisdiction over the constitutional review of
statutes, impeachment, dissolution of political parties, competence disputes, and
constitutional complaints. The Korean Constitution provides that the Constitutional
Court shall have jurisdiction over "constitutional complaint as prescribed by Act." Since
the Constitution does not provide for any specific ideas or concepts of constitutional
complaints, the legislature has been granted broad discretion in formulating the
constitutional complaint system.

The Constitutional Court Act of Korea stipulates two types of constitutional complaints.
First, any person who claims that his or her constitutional fundamental right is violated
by an exercise or non-exercise of governmental power may file a constitutional
complaint (Article 68 Section 1, Constitutional Court Act, known as the "constitutional
complaint as remedy of rights"). This type of constitutional complaints is most
commonly adopted and witnessed in many other countries around the world. Second,
when an individual files a motion with an ordinary court requesting review of a statute
by the Constitutional Court and this motion is denied, the individual may directly file a
constitutional complaint with the Constitutional Court (Article 68 Section 2,
Constitutional Court Act, known as the "constitutional complaint as constitutional
review of statutes"). Constitutional complaint as constitutional review of statutes is
peculiar to the Korean judicial system and was, in fact, rarely found in other countries at
time of its adoption. Although it is named "constitutional complaint,” it is in nature
similar to the constitutional review of statutes.

These two types of constitutional complaints mentioned above are very actively used by
the Korean people. Since its establishment on September 1, 1988, the Constitutional
Court of Korea has received 22,968 constitutional complaints as remedy of rights. As of
April 30, 2016, the Constitutional Court disposed of a total of 22,556 cases, out of which
the complaints were upheld in 722 cases. Meanwhile, the Constitutional Court received
5,596 constitutional complaints as constitutional review of statutes. Among them, 5,310
cases were disposed of, and the complaints were upheld in 316 cases.
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2. Constitutional Complaint as a Means of Constitutional Review of Statutes

Although ordinary courts of Korea had the constitutional review power before the birth
of the Constitutional Court of Korea, they had not been willing to exercise their
constitutional review power. Most of the requests for constitutional review of laws had
not been admitted by ordinary courts. Consequently, the parties had little chances of
reviewing the constitutionality of statutes related to pending trial. As will be addressed
in detail later in this presentation, the Constitutional Court Act does not acknowledge
the power of the Constitutional Court to review judgments of ordinary courts. Hence,
this kind of constitutional complaint is needed to enable the party to request
constitutional review of statutes related to pending trial directly with the Constitutional
court.

The constitutional complaint used as a means of constitutional review of statutes allows
a party to a case whose request for constitutional review was denied by any level of
ordinary courts to file a constitutional complaint directly with the Constitutional Court,
which provides a counterbalance to the passive approach of ordinary courts towards
constitutional review. The party needs not to wait for the ruling of a higher court in
order to file a constitutional complaint. In this context, the constitutional complaint
procedure challenging the constitutionality of statutes is widely acclaimed as an original
and wise method for complementing the limitations of the Constitutional Court's power
of norm control.

This type of constitutional complaints as a means of constitutional review of statutes can
be compared with the posteriori constitutional review adopted in 2008 by the French
Constitution under the name of question prioritaire de constitutionnalité, or QPC.
According to the QPC, a claim challenging the constitutionality of a legislative provision
may be ruled by the Constitutional Council upon referral by the highest courts (Conseil
d'Etat, Cour de Cassation) requested by a party to the underlying case (Article 61-1,
French Constitution), but there are no means of appeal when this request by the
individual is denied by the highest courts. This system differs from Korea, where
individuals can directly file a constitutional complaint to challenge the constitutionality
of a statute with the Constitutional Court.

The Federal Constitution of Austria adopted Gesetzesbeschwerde, or complaint against
decrees, in 2015. A person who, as a party to the case that has been decided by a court of
justice of first instance, alleges infringement of his rights because of the application of an
unconstitutional law, can file an application challenging the constitutionality of laws on
the occasion of an appeal filed against that decision (Article 140(1)(1)(d), Austrian
Federal Constitution). This system of Austria is considerably similar to the Korean
constitutional complaints challenging the constitutionality of statutes. However, the
Korean system differs in that a party of a case in an ordinary court need not undergo an
appeals process against court judgments, and that the process of filing for referral by an
ordinary court requesting constitutional review and getting the request denied should
be preceded before the party can directly go to the Constitutional Court.
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3. Constitutional Complaint as a Remedy of Rights: Limitations of Law and
Resolution through Interpretation

The constitutional complaint procedure as a remedy of rights faces a few impediments
related to the admissibility requirements for review by the Constitutional Court. The
first obstacle is the principle of subsidiarity. In other words, if any remedy is provided
by other laws, no one may file a constitutional complaint without having exhausted all
such processes (Proviso of Article 68 Section 1, Constitutional Court Act). Second,
constitutional complaints cannot be filed against judgments of ordinary courts (Article
68 Section 1, Constitutional Court Act).

A combination of the said two requirements results in the complexity of issues. For
example, actions of administrative authorities, which are subject to administrative
litigation procedures, should be initially reviewed by ordinary courts due to the
principle of subsidiarity, but because the judgments of ordinary courts cannot be
appealed against through the constitutional complaint procedure (Constitutional Court
says, in this case, even the original administrative actions cannot be appealed against by
constitutional complaints), it is mostly impossible to file a constitutional complaint
against such administrative actions.

The reason why, despite the circumstances, constitutional complaints are being actively
filed with the Constitutional Court is because the Court has broadened the applicable
scope of constitutional complaints through its interpretation. First, the Constitutional
Court widely recognized exceptions to subsidiarity. The Constitutional Court has stated
that individuals can bring constitutional complaints directly before it without the
exhaustion of other legal processes in such cases as a) when the rights of the
complainant can hardly be restored through other legal procedures, b) when it is
uncertain whether such legal procedures are applicable from an objective perspective,
and c) when such procedures to obtain legal remedies have no prospect of
implementation. As a result, the constitutional complaints against a number of actions
by public authorities, such as material acts by governmental power or non-prosecution
disposition, have satisfied the admissibility requirements and thus been reviewed on
their merits by the Constitutional Court.

Second, the Constitutional Court has specified that the "governmental power" provided
in Article 68 Section 1 of the Constitutional Court Act refers to all actions by public
authorities that exercise legislative and administrative powers, which means
constitutional complaints can be filed against the laws enacted by the National Assembly
or legal orders adopted by the Executive if they directly violate the fundamental rights
of individuals. These may not be a typical type of claims anticipated from the
Constitution or the Constitutional Court Act, but these kinds of claims have been
established as one of the main types of constitutional complaints through the
interpretation of the Constitutional Court.

Third, the Constitutional Court has proclaimed that the ordinary court judgments that
have violated the fundamental rights of individuals by applying unconstitutional laws
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can be appealed against by constitutional complaints. This way, ordinary court
judgments can also be appealed to the Constitutional Court in the form of constitutional
complaints on certain conditions.

For such reasons mentioned above, the Constitutional Court has contributed a valuable
share to activate constitutional complaint system through the positive interpretation of
the Constitution and statutes under such statutory limitations.

4. Implications to newcomers

At the International Symposium on Constitutional Complaint held in Jakarta, Indonesia
in August 2015, Justice Palguna of the Constitutional Court of Indonesia mentioned the
obstacles faced by the Court in introducing constitutional complaints and the efforts to
seek a solution to this problem. According to his explanation, there were two main
reasons why the constitutional complaint system failed to be adopted by the Indonesian
Constitution. First, there was fear of unmanageable caseload for the Constitutional Court.
Second, there was concern that the introduction of such a new mechanism might trigger
the overlapping of competence with other courts of general jurisdiction. He also stated
that a constitutional amendment as a way to introduce constitutional complaint was not
a practical solution and suggested other alternatives instead. The first alternative is
legislative interpretation, which means the legislature makes a formal interpretation of
a certain provision of the Law on Constitutional Court, and the second alternative is
judicial interpretation, which refers to the role of the Constitutional Court to declare
some legal provisions conditionally constitutional or conditionally unconstitutional, as a
way of controlling the interpretation of legal norms.

I was deeply moved by the presentation of Justice Palguna that, despite the challenging
circumstances, the Constitutional Court of Indonesia had been thinking hard about the
constitutional complaint system as a way of reinforcing the protection of fundamental
rights. In fact, given my limited knowledge of the constitutional system and realities of
Indonesia, [ feel very cautious about commenting on this issue of Indonesia's
introduction of constitutional complaints. Still, in connection with the presentation of
Justice Palguna, I wish to offer some of my views in an effort to share the thoughts and
concerns of the Indonesian Constitutional Court.

Unlike Korea, Indonesia does not have a constitutional provision on constitutional
complaints. Therefore, introducing the constitutional complaint system through ways
other than constitutional amendment will have limitations to a certain extent. Yet, the
Indonesian Law on Constitutional Court stipulates the possibility for individuals to
directly file applications against the laws that allow for the acts (or omissions) of state
or public officials. I believe it is not entirely impossible to introduce a general form of
constitutional complaint without a constitutional amendment; it can be done through
constitutional interpretation and amendment to the Constitutional Court Act. This
appears, basically, to be a matter that depends on the will of the legislature. Still, the
Indonesian Constitutional Court should have considerable room to contribute to such a
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legislative process. In fact, there may be a controversy over the constitutionality of
introducing constitutional complaints without a constitutional amendment.

On the other hand, the introduction of constitutional complaint can be done through
constitutional interpretation. In fact, there may be a controversy over the
constitutionality of introducing constitutional complaints without a constitutional
amendment. As the Indonesian Constitutional Court has the power to review the
constitutionality of laws, it would be somewhat difficult, but not entirely impossible to
interpret that the power to review the "constitutionality of laws" may include the power
to review the "constitutionality of execution of laws." No matter how constitutional a
law may be, if an unconstitutional execution of that law cannot be revoked by the
Constitutional Court, a vacuum will be generated in terms of the protection of
fundamental rights.

The problem stemming from the overlapping of competence or jurisdiction with other
courts can be partly resolved by the principle of subsidiarity. On the ground of the
principle of subsidiarity, the three-justice panel shall dismiss a constitutional complaint
when a constitutional complaint is filed, without having exhausted all the relief
processes provided by other laws.

5. A solution for concerns over heavy caseload

Once the constitutional complaint system is adopted, the increase in caseload is
inevitable. We can see the dramatic increase of the numbers of constitutional complaints
in Turkey during last 3 years.

As far as the Korean constitutional court’s caseload is concerned in terms of
constitutional complaint, in 2015 the Korean constitutional court received about 1,859
cases and more than 98% of the cases are constitutional complaints, and around 70% of
constitutional complaints have no pending cases before “ordinary courts.” These cases
are “constitutional complaint as a remedy of rights”. Among these type complaints,
around 80% of cases were dismissed by three-justice panels in the Court without
decision upon the merits, but still over 500 cases were decided by the full bench of the
Courtin 2015, for there were other types of the cases in the Court.

I think that most of the Constitutional Court or Supreme Courts of the world have the
same concern as ours in terms of dealing with heavy caseloads, and the U.S. Supreme
Court normally receives about 10,000 petitions for certiorari, and only some 1% of
those certioraris are granted per year. The review on the writ of certiorari is not a
matter of right, but of judicial discretion, and a petition for a writ of certiorari will be
granted only for compelling reasons.

In comparison, the German constitutional justice system has a mechanism, called
“admission procedure (“Annahmeverfahren” in German),” which was introduced under
the influence of the U.S. certiorari system.

Article 93a(2) of the Law on Federal Constitutional Court of Germany, which defines
Annahmeverfahren of the Court, provides that complaints shall be admitted when the
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case has general constitutional significance; when the complainant's fundamental rights
or one of his or her rights under the Basic Law are appropriately claimed; and if the
complainant would suffer a particular grave disadvantage if the Court refused to decide
on the complaint. This authority to decide on the admissibility of a case allows for
discretion, and so the caseload can be reduced to a certain extent. Under the system, the
refusal to admit the constitutional complaint for decision may be decided by the three-
justice chamber, and that decision does not require reasons to be given, and no appeal
may be made against it. Even though “admission procedure” is not a matter of judicial
discretion unlike the U.S. certiorari system, it has contributed greatly to lessen the
caseload of the German Federal Constitutional Court, and I've heard that more than 95%
of cases were dismissed through admission procedure. But I also know that some
German scholars call it “lottery of Karlsruhe” since it is difficult to predict which case
will be admitted.

As far as the Korean Constitutional Court is concerned, we do not have a similar
discretionary system. The Korean Constitutional Court Act provides that all
constitutional complaints that meet the admissibility requirement should be reviewed
by the full bench, which means there is no discretion in the process of preliminary
review, but in Korea it could be noted that the caseload is still within the manageable
level.

The major difference between the U.S., German and Korea is that while the decision for
admission is discretionary in U.S. and German, being issued as a simple statement
without explanation, the Korean system is not discretionary, and its dismissal of cases
comes with reasons why the Court views the case as inadmissible.

6. Conclusion

The Korean constitutional complaint system is very actively resorted to and used by the
Korean people, and this is largely due to the fact that the Korean Constitutional Court
has lowered the threshold of constitutional complaints through its proactive
interpretation. It is true that, compared to Korea, Indonesia faces more legal obstacles to
the introduction of constitutional complaints, but [ believe that the Indonesian
Constitutional Court will be able to play an important role in overcoming such setbacks
by applying active legal interpretation which gives top priority to the protection of
people's fundamental rights.

111 PROCEEDING .
CONGRESS AACC



3 CONGRESS OF THE ASSCOTIATION
OF ASIAN CONSTITUTIONAL COURTS
AND EQUIVALENT INSTITUTIONS

BALI, INDONESIA | 8 — 14 AGUSTUS 2016

Kyrgyz Republic

“ Protection of the constitutional rights of citizens on the example of the
Constitutional Chamber of the Supreme Court of the Kyrgyz Republic”

By: Mr. Erkinbek Mamyrov
President of the Constitutional Chamber of the Supreme Court of the Kyrgyz
Republic

Dear Ladies and Gentlemen!

Let me greet you and express my gratitude to the Constitutional Court of Indonesia for
organizing the 3 Congress of the Association of Asian Constitutional Courts and
equivalent institutions and the opportunity to share experiences.

Undoubtedly, theme of the Congress is very relevant, because ensure and the
compliance constitutional rights and freedoms of citizen’s considered as the most
important task of the state activities.

The Constitution of the Kyrgyz Republic determined that the human rights and
freedoms are the superior value. The Kyrgyz Republic shall respect and ensure human
rights and freedoms to all persons on its territory and under its jurisdiction.

At the same time, in the protecting human rights mechanism special role belongs to the
Constitutional Chamber, that implementing the constitutional proceedings aims to
ensure the protection of fundamental human rights and freedoms, constitutional
system, principles of a democratic, legal, secular state and thereby contribute directly to
the rule and direct action of the Constitution of the Kyrgyz Republic on its territory.

Let me inform you about the activity of the Constitutional Chamber of the Kyrgyz
Republic.

One of the most important competencies of the Constitutional Chamber to protect the
constitutional rights of citizens is a normative control, whereas in the framework of this
competence shall be considered and resolved issues regarding the constitutionality or
unconstitutionality of normative legal acts.

According to the Constitution of the Kyrgyz Republic everyone shall have the right to
challenge the constitutionality of a law or another regulatory legal act in case she/he
believes that these acts violate rights and freedoms recognized in the Constitution. In
turn, the Constitution providing the right to appeal to the Constitutional Chamber does
not associate the action with a direct violation of the rights and freedoms the subject of
the appeal. This kind of constitutional review, called an abstract and aimed at
compliance with rule-making body of the Constitution and its provisions that regulate
human rights and freedoms in the process of adoption of legal acts.

Undoubtedly, abstract kind of control provides more citizens the opportunity to protect
their rights through the constitutional justice. Analysis of the received complaints to the
Constitutional Chamber shows that the number of complaints from citizens whose rights
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have not been directly infringed by the impugned regulations, is one third of all complaints
to the Constitutional Chamber.

From the moment of formation Constitutional Chamber has decided 61 cases, which are
directly or indirectly related to the protection of the rights and freedoms of humans and
citizen.

Thus, in decisions relating to the protection of the right to freedom of religion, the
Constitutional Chamber has indicated that all religious associations are equal under the
law, and the person or group of persons of a particular religion should not be in a
privileged position in comparison with representatives of other religions.

Protecting constitutional guarantees of freedom of thought and speech, the
Constitutional Chamber emphasized that everyone has the right to freedom of thought
and opinion, right to free expression of opinion, freedom of speech and press, right to
freely seek, receive, keep and use information and disseminate it orally, in writing or
otherwise. No one may be subject to criminal prosecution for the dissemination of
information which abases or humiliates honor and dignity of a person.

This conclusion was made by the Constitutional Chamber in connection with the fact that
the legislator has introduced a norm providing for criminal liability for false information,
despite the constitutional provision prohibiting the criminal prosecution for disseminating
of information which abases or humiliates honor and dignity of a person.

The human right to freely express their thoughts and words - one of the most important

universally recognized human rights, which protection provided by the majority of

international acts such as the Universal Declaration of Human Rights, the International
Covenant on Civil and Political Rights and others.

Also, in its decisions aimed at protecting the private life the Constitutional Chamber has

designated, everyone shall have the right to inviolability of one’s private life and the

protection of honor and dignity; right to secrecy of correspondence, telephone and other

conversations, postal, telegraphic, electronic and other communications. The limitation

of these rights is allowed only in accordance with law and exclusively for the purpose of

protecting national security and public order, health and morale of the population as

well as rights and freedoms of other persons.

Thus, the possibility of legislative intervention on collection, storage, use and

dissemination of confidential information as well as information on private life of a

person without his/her consent shall not be allowed except for cases envisaged in the

law.

Other areas of human rights activities of the Constitutional Chamber showed in its
decisions on cases of property rights, social security and judicial protection.

Regarding the right to social security, the Constitutional Chamber in its decision noted
that the legislator has the right to introduce a new legal regulation in the area of social
security, but such legal regulation must not contradict to constitutional and important
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aims to support the socially vulnerable categories of citizens, declared in the
Constitution and worsen the situation of persons receiving welfare payments. In this
connection, the Government was instructed to develop an effective mechanism for
increasing the amount of social payments in connection with the transition to the new
legal regulation.

By the right to judicial protection, the Constitutional Chamber expressed its position in
their several decisions and indicated that a person, against whom initiate criminal cases,
have the right to judicial review of the decision of the investigator to initiate criminal
proceedings. This right sets in the Constitution, which guarantees everyone judicial
protection of his rights and freedoms, but important in verifying the legitimacy of the
decision about initiate criminal case the court is competent to find out, first of all,
whether observed the order of judgment, whether there are grounds for instituting
criminal proceedings, whether there are no circumstances precluding the proceedings.

[ would like to draw your attention that if Constitutional Chamber recognize the, of
certain provisions of the law unconstitutional, their actions in violation of the
constitutional rights and freedoms of citizens terminated, which entails protecting the
rights and freedoms not only of specific applicants, but also the constitutional rule of
law in general.

In conclusion, I would like to emphasize that the activity of the Constitutional Chamber
to ensure the supremacy of the Constitution and its direct action aimed at achieving the
main goal - establishing in the Kyrgyz Republic, the democratic, social and
constitutional state, one of the highest values are an individual, his rights and freedoms.

Thank you for your attention.

Boictynyienue Ilpeaceaarens KoHCTUTYIMOHHOM nanaThl BepxoBHOro cyaa
Kbiproi3ckoii Pecny6iuku MambipoBa 3.T. Ha 3 KoHrpecce Acconyuanuu
A3MaTCKMX KOHCTUTYIJMOHHBIX CYy/l0B Y1 S KBUBAJIEHTHBIX UHCTUTYTOB Ha
TeMy:«3allUTa KOHCTUTYLLMOHHBIX MIPaB rpakJaH Ha npuMepe KOHCTUTYyLUOHHOH
naaatbl BepxoBHoro cyaa Keiprei3ckoii Pecny6aukm»

YBaxaemsie JaMbl 4 rocnoja!

PaspemuTe Bac monpuBeTCTBOBAaTh W BBIPA3UTh 6J1arofapHOCTb KOHCTUTYLIHOHHOMY
cyny HWupgoHesun 3a opraHusapuw 3 KoHrpecca Accopnanuu  A3uaTCKHUX
KOHCTUTYLHOHHBIX CY/IOB U 3KBHUBAJEHTHBIX HHCTUTYTOB U MpPeJOCTABJIEHHYIO
BO3MOXXHOCTb 06MeHa ONbITOM.

Be3yc/soBHO, TeMaTHKa KOHIrpecca SBJISETCS BecbMa aKTyaJbHOW, IOCKOJIbKY
obecreyeHre © COOJIIOJIEHHME KOHCTUTYLUMOHHBIX TIPaB U CBOGOJ TpaxkJaH
paccMaTpUBaeTCs B KaueCTBe BaXKHeH Il 33/1a4 J1esITeJIbHOCTH TOCyZapCTBa.

B KoHctutynuu Kseipreidackoil PecnyGauKM ompefiesieHO, YTO 4YesJOBEK, ero Mpasa,
CBOGOJbl SIBJSAIOTCA BBICHIEW IeHHOCTbIO. Kbipreisckas Pecny6imka yBakaeT U
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obecreyrBaeT BCeM JIMIIAM, HaXoJAUIMMCS B NpefesiaXx ee TEPPUTOPUU U TOJ ee
IOpUCAMKLIMEN TpaBa U CBOOO/bI YeJI0BEKA.

[Ipy 2TOM, B NpaBO3allUTHOM MeXaHHW3Me o0cobasgs poJib NPUHAAJEKUT
KoHcTuTyuMoHHON nasare, KoTopast OCy1L1eCTBJsAA KOHCTUTYLLUOHHOE
CYJlONIPOU3BO/ICTBO CTPEMUTCS 06eCeYrThb 3alUTY QYHAAMEHTAJbHBIX IPaB U CBOOOJ,
4yeJsIoBeKa, KOHCTUTYLMOHHOIO CTpPOsl, NMPUHIMIIOB JeMOKPAaTUYECKOro, MpPaBOBOrO,
CBETCKOI'0 TOCyZapCTBa U TEM CaMbIM HENOCPEACTBEHHO COJEHCTBOBATh BEPXOBEHCTBY
U npsaMomy AeictBuro KoHcTtutynuu Keiproisckoit Pecniy6iuKu Ha BCcel TEPPUTOPUU
CTpaHBbl.

[To3BosbTe MHe MpouHbopMUpOBaTh Bac o fessTessbHOCTH KOHCTUTYIIMOHHON MasaThl
KbIprei3ckoit Pecny6iuKH.

OAHUMM M3 BaXHbIX MOJHOMOYMU KOHCTUTYUMOHHOW mNaJjaTbl B  3alllUTe
KOHCTUTYLMOHHBIX NpPaB rpak/laH sBJsSETCHd HOPMOKOHTPOJIb, MOCKOJIbKY UMEHHO B
paMKax [JaHHOTO TIOJTHOMOYHS pacCMaTpUBAIOTCA U  pas3pellalTcs BOMPOCHI
OTHOCUTEJbHO KOHCTUTYLMOHHOCTU WJIU HEKOHCTUTYLUOHHOCTH [IeHCTBYIOLIUX
HOPMAaTHUBHBIX IPABOBbIX AKTOB.

CorsacHo KoHctutyuuu Kbipreidacko PecnyO/MKH KaXkJbli BIpaBe OCIOPUTH
KOHCTUTYLIMOHHOCTb 3aKOHA M MHOTO HOPMAaTHBHOTO NMPAaBOBOr0 aKTa, €CJAU CYUTAET,
YTO MMM HapylIalTCAd MpaBa U CBO6GOAbI, mpusHaBaeMble KoHcTuTynueid. B cBoro
odepe b KOHCTUTYLMSA TpeioCTaBJIsAs MIPaBo o6paileHusi B KOHCTUTYLIMOHHYIO MaJaTy,
He CBfI3bIBAe€T 3TO JeMCTBHE C HENOCPEACTBEHHbIM HapylIeHHWeM IpaB U CBOGOJ
cy6obekTa o6pameHus. Takod BHJ, KOHCTUTYLHOHHOTO KOHTpPOJIS, HUMEHYeMbIH
abCTpaKTHBIM, TpecjeAyeT Iiejb COGJIIOJIEHHEe HOPMOTBOPYECKHM  OPraHOM
KoHCcTUTynMM U ee MOJIOKEHUM, PeryJvupyoIUX IpaBa U CBO6GOJbl 4YeJOBeKa B
npolecce NPUHSITHS HOPMAaTUBHO-IIPABOBBIX aKTOB.

BecciopHo, abCTpaKTHBIA BUJA, KOHTPOJS MPEAOCTABUJ OGOJIBLUIEMY YUCIAY TPaKAaH
CTpaHbl BO3MOXXHOCTb 3alUTHUTh CBOM MpaBa IMOCPEACTBOM KOHCTHUTYI[MOHHOIO
npaBocyaus.

C momeHTa ¢dopMupoBaHUsA KOHCTHUTYIHOHHOW masaThl 3a TPU rojla NpuHATO 61
pellleHUe, KOTOpble MPSIMO WUJIM KOCBEHHO CBSI3aHHBI C 3alUTOW MNpaB U CBOOOJ
YyeJsioBeKa U rpak/aHUHa.

Tak, B cBoux pellleHUsX, CBSI3aHHbBIX C 3al{UTOM MpaBa Ha CBOGOAY BEpPOHCIOBEAAHUS,
KoHcTuTynMoHHas najsarta ykasaJja, YTO BCe peJIMrHO3Hble 00'be/JUHEHNS] paBHbBI Ilepes,
3aKOHOM, a JIMLO0 WJM TpyNna Jidl, HCIOBEAYIOIUX ONpeJesieHHYI0 PpeJWTuio He
JIOJDKHBI  COCTOSITb B MpPEUMYLIeCTBEHHOM  IOJIOKEHUW 10 CpPaBHEHUIO C
npeACTaBUTENIMA HHON PEJIUTHU.

3auiyuasg KOHCTUTYLMOHHbIE FapaHTUU CBOOO/JbI MBICJIH U CJ0Ba, KoHCTUTYLIMOHHAs
najsiata NOAYEpPKHYJIa, YTO KAKAbIK UMeeT NpaBo Ha CBOGO/Y MbICJU U MHEHHS, TPaBO
Ha CB060/Y BbIpakeHHSI CBOEro MHEHHs], CBOOOAY CJOBAa M IedaTH, MPaBoO CBOOGOJHO
HCKaTb, I0Jy4aTh, XPaHUTh, UCI0Jb30BaTh UHPOPMALUIO U PACIPOCTPAHATD €€ YCTHO,
NHCbMEHHO WJU HUHBIM clloco60M. HUKTO He MOXeT OBbITh MOABEPTHYT YrOJOBHOMY
npecJjeZJ0BaHUIO 3a pacrnpocTpaHeHHe HHOOPMAIUU MopoYalleld U YHUXKAIOIIEH 4YeCThb
Y JIOCTOUHCTBO JIUYHOCTH.

[IpaBo 4eJsioBeKa CBOGOJHO BBbIpaXXaThb CBOM MBICJIHW U CJOBa — OJHO U3 BaxKHEHIIHX
00lleNpHU3HAHHBIX NpaB  4eJOBeKa, 3allluTa KOTOpPOro mOpeAycMaTpUBaeTCsd
GOJILIIMHCTBOM  MeXJYHAapOJAHBbIX  JOKYMEHTOB, CpeAyd KOTOpbIX: Bceobiuada
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JekJiapallys MpaB 4YeJioBeKa KOTOpasi YCTAaHABJMBAET, YTO «KaXKAbIA 4eJOBEeK UMeeT

IpaBo Ha CBOGOJY YOEXJeHUH U Ha CBOGOJHOE BbIpaXKeHHWE MX; 3TO MPaBO BKJIOYAET

CcB060y GecnpensTCTBEHHO NMPUAEPKUBATHCSI CBOUX YOEXJAeHUNW U CBOGOAY HMCKATh,

MOoJIy4aTh W PaCOpoCTpPaHATh MWHOpPMAIMI0O W HJAEH JIIOOBIMUA CpeJCTBAMHU M

He3aBUMCHMO OT TIOCYAAapCTBEHHBbIX TpaHUl». BJHM3KOoe 10 CMBICAY M COJepKaHHUIO

MoJIOXKeHUe 3aKperJieHo B MeXXJAYHapoJAHOM IaKTe O I'PaKJAAHCKUX U MOJUTUYECKHUX

IIpaBax.
Takke, B CBOMX pellleHWsX HalpaBJIeHHbIX Ha 3allldTy 4YacTHOW ’KU3HU

KoHcTuTy1IMOHHAasA InajiaTa 0603HaYuIa, 4To KaXK/1bl 1 HNMEET npaBo Ha

HEeNPUKOCHOBEHHOCTb YAaCTHOM >XW3HW, HA 3alUTy YeCTU U JIOCTOUHCTBA; KaXKAbIH

MMeeT NpaBO Ha TaWHY INepenucKH, TeJePpOHHBIX M HWHBIX IeperoBOPOB, MOYTOBBIX,

TeserpadHpIX, JIEKTPOHHbIX )5 HWHbIX COOGIIEHUH. Cay4yau BO3MOXXHOI'O

BMeEIIaTeJbCTBA TIOoCyAapCTBa B OCYIIECTBJIEHHHW IIpaBad HaA HEINPHWKOCHOBEHHOCTb

YAaCTHOW KM3HM JIOMYCKAITCSI TOJIbKO Ha OCHOBAaHMU 3aKOHa C 06s13aTeJIbHOU

rapaHThen CyJeOGHOU 3alUThl U UCKIYUTEJNbHO B IeJdX 3alMThl HAIlMOHAJbHOU

06€e30MacCHOCTH M OOIIEeCTBEHHOI'O TOPSAKA, OXPaHbl 3J0POBbs HPABCTBEHHOCTU
HaceJIeHHs, 3alMThI IPaB U CBO6OJ APYTHUX JIUII.
Takum 06pasoM, BO3MOKHOCTb 3aKOHO/IaTeJbHOT'0 BMEIIATEJAbCTBA HA COOP, XpaHEeHH e

WM pacnpocTpaHeHHe MHPOPMAIUK O YAaCTHOW >KU3HU 4YeJIOBEKa 6e3 ero CcorJacus

JOJIP)KHO COOTBETCTBOBAaTb KOHCTUTYIIMOHHO 3HAYUMBIM ILeJisIM, 0603HAaYeHHbIM B

KoHncTutynuu.
Jpyrve HampaBJ/ieHHMsl NpPaBO3allUTHOMW [eATeJlbHOCTH KOHCTUTYLUMOHHOHN MNaJsaTou

NpPOSIBUJIUCh B €ro pelleHUsX MO JejlaM Ha NpaBO COGCTBEHHOCTH, Ha CoOljHajJibHOE
obecneyeHue U Ha Cy[eOHYIO 3alUTY.

XoTesiochk 6bl 06paTUTHL Ballle BHUMaHUe, UTO B Cay4yae NpU3HaHUs KOHCTUTYLIMOHHOHN
najaToM, TeX WM WHBIX IMOJIOXKEHUM 3aKOHA HEKOHCTUTYLMOHHBIMH, UX JAEWCTBUS,
Hapylialoollee KOHCTUTYLUOHHbIe MpaBa M CBOGOJbLI TpakJaH IMpeKpaljalTcs, 4YTO
BJeYeT 3allUTy MNpaB U CB06GOJ, He TOJbKO KOHKpPETHBIX 3asfBUTeJed, HO U
KOHCTUTYLIMOHHOTO IpaBoIOpsi/iKa B LIeJIOM.

B 3ak/toueHHe X04y MOAYEPKHYTH, UTO JesTeJbHOCTb KOHCTUTYLIMOHHOHN MasjaThl M0
obecreyeHHU0 BepxoBeHCTBA KOHCTUTYIMU U ee MpsIMOTo JeWCTBUs HalpaBJjieHa Ha
JOCTW)XKeHWe TJIaBHOM 1leid - moctpoeHne B KbIpreiackol  Pecny6Jinke
JleMOKpaTHYeCKOro COLMAJbHOTO IPaBOBOr0 TOCYAApCTBa, OJHOW M3 BBICLIHUX
[IeHHOCTEN KOTOPOTro sIBJISIeTCS YeJIOBEK, ero npaBa U CBOGO/bI.

busiarogapio 3a BHUMaHUe.
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The Philippines

A MAJORITY OF ONE: VINDICATING THE BILL OF RIGHTS THROUGH
CONSTITUTIONAL ADJUDICATION

Maria Lourdes P. A. Sereno
Chief Justice
Supreme Court of the Philippines

The constitutional design for the judiciary in the Philippines allows the courts to
address individual complaints based not only on causes of action in civil or criminal
cases but also on constitutional questions that affect individual as well as collective
rights.

The Philippine Supreme Court stands at the apex of the judiciary and, while it is not
formally called a constitutional court as understood or defined in this forum, it
nonetheless enjoys the characteristics and possesses the features of a constitutional
court. Frequently called upon to interpret the Constitution and the laws, the Court’s
decisions become part of the law of the land though they do not partake of legislation
which is solely the province of Congress. This power of authoritative interpretation is
the Court’s greatest power and through it, the Court is able to define parameters, clarify
boundaries, and allocate powers between the State and its citizens. (Angara v. Electoral
Commission [1936])

In a very real sense, the Constitution and the laws are what the Supreme Court says they
are. To recall Marbury v. Madison (1803) on the notion of judicial review; it is the
province of the Court to say what the law is--“It is emphatically the province and duty of
the Judicial Department [the judicial branch] to say what the law is. Those who apply the
rule to particular cases must, of necessity, expound and interpret that rule. If two laws
conflict with each other, the Courts must decide on the operation of each.”

Constitutionalizing Individual Access and Protection through Authoritative
Interpretation

When the Philippines went through a peaceful transition in leadership in February of
1986, the collective expression of sovereign power resulted in, among many others, the
drafting of a peculiarly written Constitution. Not only is it the longest of all four previous
Constitutions, the 1987 Constitution is distinct for being a reaction to the martial law
regime which was the laboratory for its creation. Thus, strewn across its provisions are
guarantees and expressions of support for fundamental rights and liberties, both
collective and individual, strengthened by an empowered judiciary.

For the first time, the Judiciary is empowered to “determine whether or not there has
been a grave abuse of discretion amounting to lack or excess of jurisdiction on the part
of any branch or instrumentality of government.” (Article VIII, sec. 1, par. 2) This power,
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recognized as part and parcel of the judicial power, has been used by the Supreme Court
significantly to carve out pockets of protection against State overreach through its
Decisions on specific rights guaranteed by the Bill of Rights.

The Court’s Expanded Power and the Majoritization of the Individual

This power of the Court has been used to strike down laws that prevent an individual
from exercising his rights under Article III (The Bill of Rights) or violate her rights to
exercise other rights under the Constitution; it has also been used to enhance the
protection of the individual by asserting that he is protected from State abuse.

Article III of the 1987 Constitution, or The Bill of Rights, empowers the individual by
conferring on him/her specific rights that can be asserted against the State; at the same
time, the Constitution also shields the individual from government’s undue intervention,
unwanted interference, or unjustified abuse. Reading much like a magna carta, the Bill
of Rights is possibly the single, most potent antidote to State abuse and overreach and is
often the last resort of those who find themselves aggrieved and their rights limited,
diluted, disregarded or violated.

The Court has expressly characterized the Bill of Rights as a limitation on the power of
the State. In the case of People of the Philippines v. Marti (1991), the Court ruled that
the Bill of Rights is not meant to be invoked against acts of private individuals because it
governs the relationship between the individual and the state. “Its concern is not the
relation between individuals, between a private individual and other individuals. What
the Bill of Rights does is to declare some forbidden zones in the private sphere
inaccessible to any power holder." (Marti) As an overarching framework, the view that
the Bill of Rights imposes a burden on the State, not the individual, would be the
greatest weapon a citizen would have against undue state interference or overreach.

Article III protects and/or guarantees broadly twenty two (22) rights and freedoms. Of
these, the Court has ruled significantly on the following protected areas under Article III:

01) Due process and equal protection

02) Exclusionary rule in relation to searches and seizures and arrests;
03) Freedom of/from religion and the Non-establishment clause;

04) The right to counsel in custodial investigations;

05) The rights of the accused at trial;

06) The right to bail in capital and non-capital offenses;

07) The right to information on matters of public concern;

Many of the rulings of the Court on these areas have led to their codification as rights
and freedoms under the 1987 Constitution. For lack of time, I shall limit myself to two
instances.

1. The right to counsel in custodial investigations under Article III, section 12 was
adopted in People of the Philippines v. Duero (1981) from the United States Supreme
Court Decision in Miranda v. Arizona (1961). By adopting the so-called Miranda
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Warnings into its Decision, the Court set the stage for the codification of those warnings
into what is now Article 111, section 12 of the 1987 Constitution.

2. The ruling in Mapp v. Ohio (1961) on the “exclusionary rule” which bars the
presentation of evidence that is obtained as a result of an unreasonable search and
seizure was incorporated by the Court in its Decision in Stonehill v. Diokno (1967) and
later led to its codification as a constitutional right first in the 1973 Constitution and
later in what is now Article IlI, sec. 3, paragraph 2 of the 1987 Constitution.

The Court has also ruled on many occasions on the rights to due process and equal
protection, including the then-novel proposition that the right to earn a living is part of
the property right of an individual that is protected by Article IlI, section 1 and that the
Bill of Rights establishes a hierarchy of rights with the rights to life and liberty being
more preferred over property (Philippine Blooming Mills v. Philippine Blooming
Mills Employees Organization, 1981).

On many occasions, the Court has also sustained the right of an individual to protect
himself from unlawful searches and seizures initiated by agents of the State. In one
particular instance, the Court upheld the invocation of the right by a suspected criminal
who objected to a warrantless search and seizure at his house—"“one cannot just force
his way into any man's house on the illegal orders of a superior, however lofty his rank.
Indeed, even the humblest hovel is protected from official intrusion because of the
ancient rule, revered in all free regimes, that a man's house is his castle. [t may be frail;
its roof may shake; the wind may enter; the rain may enter. But the King of England may
not enter. All the forces of the Crown dare not cross the threshold of the ruined
tenement.” (Alih v. Castro, 1987)

A Majority of One

Allow me to end by saying that the Supreme Court of the Philippines is a 115-year old
institution, tasked through the years with the long view of ensuring a just and equitable
society through the discharge of its adjudicative functions. Through the years, its
decisions have become the basis for constitutions and for legal principles—many of
which have succeeded in allowing the individual standing against the State an effective
majority of one.
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CONSTITUTIONAL IDENTITY AND HUMAN RIGHTS IN RUSSIA
By: Gadis A. GADZHIEV

Judge of the Constitutional Court

of the Russian Federation

Doctor of Science in Law, Professor

Robert Alexy in his article on existence of human rights wrote that human rights
materially exist even if they have not yet been enshrined in the text of the Constitution.
That represents a non-positivistic approach to human rights. If human rights were not
present in legal reality in the capacity of protorights, a clot of legal pretensions, then the
comprehension of constitutional rights would be limited to those listed in the
Constitution. But in such a case, there would be existent only the method of rights
promotion which is used to be called originalism and textualism in interpretation of
constitution, i.e. what is called a historical method of interpretation in the dogmatics of
law. The rise of a new constitutional right is always related to the fact that in the society
there always people either with a keen sense of justice, or dedicated to their profession
(like in case of journalists struggling for their rights), or vested with healthy ambitions.

The future constitutional rights appear in a situation of a conflict. It is either a conflict
between an individual and public authority where an individual asserts a new right, say,
to death without torment, or it is a conflict between two citizens, each of who is a bearer
of a constitutional right equal in its weight to the other one, and therefore a new right
appears as a result of resolution of an axiological problem.

The Russian Constitution rests on the non-positivistic approach to appearance and
promotion of fundamental rights. It comprises several legal ideas: a) human rights
belong to everyone from birth, b) listing of fundamental rights in the Constitution
should not be interpreted as a negation of possibility of appearance of other rights not
mentioned in the text of the Constitution. Russian courts shall not only protect the rights
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mentioned in the Constitution, but recognise other rights and freedoms if necessary. My
ontological hypothesis consists in that the legal reality where legal pretensions,
protorights exist should be distinguished. And the rights recognised by a state comprise
a part of another reality - the reality of rights which have undergone the positivation
stage.

This ontological division in legal reality and reality of law only seems to stay far apart
from the demands of the legal practice. In sober fact, it is it that avails to reveal peculiar
functions of constitutional courts by virtue of which they simultaneously bear the
characteristics of both courts and parliaments as long as they actively participate in the
process of promotion of new rights.

The question of how the fundamental rights exist in reality is directly related to the
basic and the most complicated problem of constitutional law, which is a global one, and
that disputable problem is about whether constitutional rights are universal, or cultural
diversity of peoples inevitably engenders the phenomenon of cultural relativism, i.e. the
diversity of comprehensions of even human rights in different cultures. Rather
influential European judges Valery Zorkin, Angelika Nufiberger, Hans-Jiirgen Papier,
Gertrude Liibbe-Wolff are convinced in the necessity of taking into consideration of the
diversities in legal cultures of different countries, nevertheless, they do not recognise
the cultural relativism as a threat to the law and order common to all peoples.

The legal reality is a specific sphere of objective being. As a scientific concept it does not
occur to be a juridical one, it is an ontological category. The being is always conflictual,
controversial. The epicentre of the legal reality is a right at issue. Furthermore, such a
right might not be yet officially recognised. When a right is ever recognised, then the
institutionalisation thereof in a form of legal norms occurs. A right which is material
appears. And this is entirely a legal concept.

In legal reality human rights that are not listed in the positive law may arise. The
reasons of justice, the developing ethics are permanently challenging the positive law in
demand of an official recognition of more and more rights, pursuing the object of
making them the reality of law. Do we recognise the presence of such rights existing in
the legal reality? The issue of the existence of rights precisely illustrates the difference
between the legal reality and the reality of law.

Concurrently, issues of very high complicity to lawyers emerge.

Should the state recognise each, any right? And could some certain speed of recognition
of rights be designated? Are there any rights universal for all the mankind or, for
instance, for Europe which should obligatory be converted into the real ones protected
by the state? Should we here and now, say, protect the rights of people desiring to create
homosexual families? What is the extent of state's responsibility in this process of
transformation of phenomena arising in the legal reality into valid legal rights? Thus, are
there any rights common to all countries and cultures? How can we certain of that this
question shall be answered positively or negatively? A belief can not be relied upon - I
either believe in the universal rights or not! Some protorights should be recognised here
and now, some should not.
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In 2012 the leaders of the ASEAN countries - the Association of South-East Asian
Nations - signed the Asian Human Rights Declaration. We are all aware of the existence
of the Arab Charter on Human Rights and Cairo Declaration on Human Rights in Islam.
The accent in these documents is not accidentally made on that human rights shall be
considered "in the regional and national context". This wording from the Asian
Declaration appears as a controversy to the Eastern legal tradition of overall human
rights universalisation and as a rise of non-Eastern concepts of human rights. It contains
three main ideas:

1) the constitutional of each state should be taken into consideration;

2) socio-economic rights have supremacy over civil and political ones, and
collective ones - over individual ones;

3) determination of personality's status is an exceptionally internal issue of
a sovereign state. (From the point of view of this idea, there are much
fewer sovereign states in the world than members of the United Nations).
The loss of previous popularity in the world by the concept of universal
constitutional rights is obvious and relates to the political practice that
occurred during the presidency of Mr Bush Jr. It is that time when
international law was delivered a blow, when constitutional rights
comprehended universally began to explicitly be declared as objects and
substance of own state politics, which relies upon not on the
international law, but upon own ethical values and convictions.

Jurgen Habermas could hardly been not agreed with in that false universalism of past
ages empires in the issues of international justice has substituted international law with
the own notions of morals of one of the selected nations.

When one nation asserts that its values are universal and obligatory for everyone and
should be recognised by all other nations for their own welfare, this is obviously a false
universalism.

Russia has found a mean of defense from supra-nationalisation in the sphere of human
rights exceeding the bounds of reasonableness with the concept of constitutional

identity.

[t appeared in the Judgement of the Russian Constitutional Court of 16 April 2016 in the
case of resolution of the issue of possibility to enforce in accordance with the
Constitution of the Russian Federation the Judgement of the European Court in the case
of Anchugov and Gladkov v. Russia. Those two citizens were convicted to death penalty
for murder, which was substituted with deprivation of liberty for 15 years by a court of
cassation. During their stay in the institutions of confinement they expressed their wish
to participate in federal elections.

According to Article 32 of the Russian Constitution, citizens who are kept in places of
imprisonment under a court sentence, shall not have the right to elect and be elected.
The European Court on Human Rights in 2013 reached a conclusion that Article 32 of
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the Russian Constitution violates the subjective right for participation in elections
guaranteed by Article 3 of Protocol No. 1 to the European Convention on Human Rights.

The European Court did not recognise the argument of the Russian authorities
regarding the proportionality of limitation of electoral rights having considered it of
unduly general nature.

Having agreed to that the universal legal principle of proportionality should be duly
respected, the Russian Constitutional Court has concurrently denoted that interaction of
European conventional and Russian constitutional legal orders is impossible under
conditions of subordination, inasmuch as only a dialogue between different legal
systems shall be a basis of their proper equilibrium, and the effectiveness of norms of
the European Convention of Human Rights depends on the respect for national
constitutional identity by the European Court on Human Rights.

There are remarkable words of the national motto written on the silver ribbon held by
the golden Garuda bird in its claws: "Unity in Diversity". This wisdom of the Indonesian
people reminds us, jurists, of the risks of false, erroneous universalism in the
comprehension of the manner in which the human rights in the world should exist.
International humanitarian law shall not be substituted with own notions of political
morals of any single nation.

The history of human ideas knows the phenomenon of false universalism for a long
time, it has its place every time when people strive for preservation of canonic
fundamentals, which seem to be absolutely perfect, in their primeval integrity having
forgotten of the necessity to duly consider the peculiarities of history, culture of
different peoples.

The doctrine of the human rights's supremacy has its own canonic Western European
version.

But not everything that comprises canonic comprehension of human rights' supremacy
is suitable for constitutionalism of the countries going through transitional period. This
is demonstrated by the experience of 25 years of constitutional development of the
countries of Central and Eastern Europe, including Russia, as well.

The concept of the supremacy of human rights is powerful by virtue of its flexibility, not
rigidity, otherwise a canonic rule turns into a dogma.

And, therefore, a tension between the canonic concept of human rights and the one
arising in the countries of transitional period is eventual. I believe, that by recognising
this circumstance we discover a realistic and, thus, a reasonable methodology of
constitutional development, where the general strategic objective which is the
supremacy of human rights remain constant, however certain tactical deviations, which
allow for succession in law, are acceptable - namely, what is called legal continuity. All
of us the title of the book by famous Justice of the Supreme Court of USA Oliver Holmes
"The Path of Law". The path of each country to the supremacy of human rights is
sinuous and is not similar to experience of other countries. The legal continuity as an
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objective reality means that due to the differences in culture of peoples certain
limitations to the speed of progression onward do exist.

My experience of working in the capacity of a Judge of the Constitutional Court of Russia
for 25 years suggest that swift revolutionary changes are hardly possible on this path,
and smooth evolutionary development is preferable. It is relatively easy to take formal
hurdles of adoption of new democratic constitutions, however it is much more
complicated to take a material hurdle, which means to create a regime of genuine
supremacy of human rights in a country. This circumstance is being constantly
emphasised on by a well known scholar, President of the Constitutional Court of Russia
Valery D. Zorkin.
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JAOKJIAA
3-my KoHrpeccy
Acconpanuy a3suaTCKUX KOHCTUTYLLUOHHBIX Cy/L0B

M JKBUBAJIECHTHBIX OPraHOB
Hyca-Zlya, UHgoHe3us

8-14 aBrycrta 2016 roza

Ceccusi 1 “MexaHu3mbl noowpeHusl U 3aujumsl KOHCMUMYYUOHHbIX

npas epaxcoau: pa3uyHoe NpoYmeHue no cmpaHam”

KOHCTUTYUIMOHHAA UAEHTUYHOCTDb

1 MPABA YEJIOBEKA B Poccuu

I'aduc A6dyanaesuy I'a/[’KHEB

Cydbst KoHcmumyyuonHozo Cyda
Poccuiickoii ®edepayuu,

dokmop puduyeckux Hayk, hpogeccop

Po6epT AJlekcu B CBOeH CTaThbe O CymieCTBOBAHHWHU IIPAB 4Y€JIOBEKA
IM1ucaJ 0 TOM, 9TO MpaBad 4Y€JIOBE€KA pe€aJIbHO CyIeCTBYIOT, dXe €C/IU
OHH elle He 3aKpellJIeHbl B TEKCTEe KOHCTI/ITYLU/II/I. JTO O3HayaeT
HEINO03UTHUBUCTCKUU nmoaxoa K IIpaBaM 4Ye€JIOBEKaA. Ecnu 6bI IIpaBa
4€JIOBE€Ka He CyleCTBOBaAJIK B HpaBOBOﬁ p€aJIbHOCTHU B KadeCTBe
I[IpoToOITIpaB, CryCTKa IIPpaBOBBIX HpHTHBaHHﬁ, TO Torga IIOHATHE
KOHCTUTYUHUOHHBIX IIpadB Or'paHUYKMBaAJIOCH ObI T€éMH, KOTOpbIe
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nepeuucyeHbl B TekcTe KoHcTtuTyinuu. Ho Torga cymiectBoBas Obl
TOJIbKO MEeTO/I MPOJBUXKEeHUS NMPaB, UMEHYEMbIA OPUTMHAJIU3MOM U
TEKCTyaJIM3MOM I[PHU TOJIKOBAHUM KOHCTUTYILIMH, T.e. TO, UYTO B
JlorMaTUKe  TMpaBa  Ha3blBaeTCs  MCTOPUYECKUM  METOJ0M
TOJIKOBaHUSI. 3apoKJeHre HOBOTO KOHCTUTYIIMOHHOTO MpaBa Bcerza
CBS3aHO C TeM, YTO B OOIIECTBe €eCTb JWJAW JHUOO0 C 0Cco60
060CTPEHHBIM YYBCTBOM CIIPaBeJJIMBOCTH, JIMOO JIIOJIH, TPeJaHHbIe
cBoel mpodeccur (Kak B ciaydae, KOrJa 3a CBOM MpaBa OGOpPHOTCS
)KYPHaA/JIMCThl), JUOO KOrja 4eJIOBEK HajleJleH 3J0pPOBbIMU
aMOMIIUSIMHU.

Byayliue KOHCTUTYLMOHHble TMpaBa IMOSBJSIOTCS B CUTyalUH
KOHQJIMKTA. ITO JIMO60 KOHPJMUKT 4YeJloBeKa U MyOJUYHOU BJIACTH,
Korja 4eJIOBeK OTCTaWBaeT HOBOe MpPaBO, CKaXKeM, Ha CMepTh 6e3
My4eHHUH, IM60 3TO KOHQIUKT MEXAY ABYMs rpakJaHaMH, KaXK1bli
M3 KOTOPBIX SBJSETCS HOCUTEJNEM KOHCTHUTYIMOHHOTO MpaBa,
paBHOTO IO Becy APYroMy, U MO3TOMYy B pe3yJibTaTe pa3pelleHus
aKCHOJIOTMYECKOU Mpo6ieMbl MOSIBJISIETCS HOBOE NPaBo.

Konctutynus Poccuu oOCHOBbIBaeTCs Ha HENO3UTUBUCTCKOM
NoAxo/ie K 060pa3oBaHUI0 UM NPOJBMXKEHUI0O OCHOBHBIX NpaB. B Heil
COIEP>KUTCSI HECKOJIbKO HOpPUAUYECKUX HJel: a) mpaBa 4YeJsioBeKa
NpUHAAJIeXKaT KakJOMy OT pOXJAeHus, 06) MmepedyucjieHve B
KoHCTUTYIIlMUM OCHOBHBIX NpaB He [JOJHKHO TOJIKOBAThCA Kak
OTpUL[AaHUE BO3MOXKHOCTH MOSIBJIEHUS JPYTHUX, HEOUMEHOBAHHbBIX B
TekcTe KoHctutynuu mnpaB. Cyabl Poccum JomKHBI He TOJIBKO
3alMIaTh MOMMeHOBaHHble B KOHCTUTynuMM mnpaBa, HO U
NpU3HaBaTh B CJAydyae HeOOGXOAMMOCTHU Jpyrve mpaBa U CBOOO/bI.
Mos oHTOJIOrHYecKasi TUIIOTe3a COCTOUT B TOM, UTO HaJ|0 pa3/inyaTh
NpPaBOBYI0 peaJbHOCTb, B KOTOPOH CYILIECTBYIOT NPUTSI3aHUS,
npoTonpaBa. A Npu3HaHHbIE TOCYZapCTBOM MpaBa SIBJASIOTCS 4aCThIO
MHON peaJbHOCTH - peaJibHOCTU MpaB, MNpPOIIEeAUINX CTaAHUI0
MO3UTUBALUY.

JTO TOJBKO KaKeTCs, 4YTO 3TO OHTOJIOTHUYECKOEe JeJIEHUuEe Ha
IIpaBOBYIO P€aJIbHOCTD " p€aJTbHOCTD I[IpaBa A4dJIEKO OoT
HOTpe6HOCTeﬁ I-OpI/I,Z[I/I‘-IECKOI\/’I I[IPpaKTHUKHMH. Ha camom JeJie, UMeHHO
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OHO TNOMOraeT OGHApPYXUTb 0COOble QYHKIUM KOHCTUTYIMOHHBIX
CyZloB, OJiaroZiapsi KOTOPbIM OHM OJHOBPEMEHHO 006J1aJJal0T
NpU3HAKaMHU KakK Cy[0B, TaK U MapJiaMeHTOB, MOCKOJIbKY aKTUBHO
y4aCTBYIOT B MIpoliecce NPO/iBUKEHUSI HOBBIX MIPaB.

Bonpoc o ToM, Kak B peaJlbHOCTU CyLIeCTBYIOT OCHOBHbIE IpPaBa,
HaNpsMyl CBSI3aH C OCHOBHOW W CaMOH CJ0XXHOU MpoO6JieMOou
KOHCTUTYLLMOHHOTO IMpaBa, fABJAKILENCA OOLEMHUPOBOM, U 3TO
CopHas npobJjeMa TOro, ABJAKTCA JIM KOHCTUTYLIMOHHbIE IpaBa
YHUBEPCAJbHBIMU WJIM K€ pas3jiMyhsl B KyJbType HapOJOB C
HEN30eXXHOCThI0 MOPOXKAAIT SABJIEHHE KyJIbTYPHOrO pesiiTUBHU3MA,
T.e. pa3HooOpa3ue MNpeACTaBJeHUA 00 OJHUX U TeX e IMpaBax
YyesJOBEKa B pa3HbIX KyJbTypax. BecbMma BiudTesnbHble B EBporme
cyabu B.Jl. 3opbkuH, A. Hyccoeprep, X.-10. ITanup, I'. JIro66e-Bosbd
yoexJeHbl B HeOOXOJAUMMOCTH Yy4yeTa pasJddYMid B MPaBOBBIX
KyJIbTypaxX pa3/IMiHbIX CTPaH, HO MPU 3TOM OHU He pacCMaTpPHUBAIOT
KYJbTYPHBIM peJATHUBU3M KaK yrpo3y o0IieMy [Jjs BCeX HapOoJ OB
N paBONOPAAKY.

[lpaBoBasi  peasbHOCTL - 3TO  cHenuduyeckas  06J1acTb
00'beKTUBHOrO ObITHUS. Kak HaydyHoe NOHSITHE OHO He SIBJISIETCS
IOpUJUYECKHUM, 3TO OHTOJIOTMYecKasl KaTeropusi. BbiTue Bcerja
KOHQJIMKTHO, IPOTUBOPEYHUBO. JMULIEHTP NPABOBOM peasibHOCTU -
cnop o mnpaBe. [IpuyeM Takoe MNpaBO elle MOXeT ObITb WU He
npusHaHo odunuasbHo. Korjga ke mpaBo NMpU3HAHO, MPOUCXOAUT
ero MHCTUTYLMOHA/M3aLUsd B BHUJE OPUAUYECKUX HOPM.
[losiBAsieTcss mpaBo, KOTOpoe peasbHO. W 3To yxe Bceleso
I0pUUYeCKoe IOHSTHE.

B npaBoBO#l peasibHOCTHM MOTYT 3apOJMUTBhCS MpaBa YeJ0BeKa,
HeNOMMEeHOBaHHble B  MO3UTUBHOM 3akoHe. CooGpakeHus
CIpaBeJJIMBOCTH, pa3BUBAWOILAsACA 3THKA MOCTOSIHHO 6pocaioT
BbI30B MO3UTUBHOMY 3aKOHY, Tpebys oQHULMaIbHOrO MNPU3HAHUSA
BCe HOBBIX U HOBBIX IpaB, Ipeceays 1jeJb c/leJlaTh UX PeaJbHOCThIO
npaBa. [I[pu3HaeM JiM Mbl HaJMyhe TAaKUX MPaB, CYIECTBYOLHUX B
NpaBOBOM JAeWCTBUTEJNbHOCTH? Bompoc o cyliecTBOBaHUHM MpaB
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TOYHO IIOKAa3bIBA€T pPAa3HULY MeEXAy HpaBOBOﬁ p€aJjbHOCTbIO H
p€aJbHOCTbIO IIpaBa.

HpI/I 9TOM BO3HHUKAKOT O4Y€Hb CJIOXKHbIE JId OPHUCTOB BOIIPOCHI.

JloJ>XHO JIM TOCy[lapCTBO NMPU3HABATh BCe, JiloOble npaBa? U MoxkHO
JIU 0603HAYUTh ONpeZieIeHHYI0 CKOPOCTh B MpU3HaHUU npaB? EcTb
JIU KaK{he-TO YHHUBepcasibHble [Jis1 BCEro 4YesJoBe4YecTBA WJIH,
HanpuMmep, A EBpombl mnpaBa, KOTOpble HaAo 006s3aTeJbHO
npeBpallaTh B peajbHble, 3aljulaeMble rocyaapctBoM? JLoKHbI JIU
Mbl 3/leCb U celyac, CKaXkeM, 3alUIaTh NpaBa JIJeH, xKeJalux
co3naTh OAHomMoJble ceMbu? KakoBa cTemneHb OTBETCTBEHHOCTH
rocyJlapcTea B 3TOM IIpoliecce TMpeoOpa3oBaHUsl  SIBJIEHUH,
3apOXK/JAIOIUXCS B MNPABOBOM peasibHOCTH, B [ eHCTBUTEJIbHbIE
Iopuudeckre npasa? Utak, ecTb JiK npaBa, ob1ue JJisl BCeX CTPaH U
KyabTyp? Kak yb6equTbcsd B TOM, YTO Ha 3TOT BOINPOC HA/l0 AABaTh
NOJIOXKUTEJbHBIM WJM OTpULIATeJbHbIA 0TBeT? Henb3a xe
noJjlaraTbCsl Ha Bepy - Bepyl B yYHUBepca/ibHble MpaBa HWJU He
Bepyto! Kakue-To mpoTonpaBa HaAo MpU3HABaTb 3/leCb U cenuac,
KaKHe-TO HeT.

B 2012 r. augepst ctpan ACEAH - accouuanuu rocyaapctB IOro-
BocTtoyHoii A3uu - noanvcasu A3UaTCKYH [eKJapaluio IpaB
yesioBeKa. Bce Mbl 3HaeM, 4TO ecTb Apabckas XxapTus MpaB YeJ0BeKa
v Kaupckasa feksapanusi o mpaBax 4yesioBeKa B HcaaMe. B 3Tux
JIOKyMeHTax He CJy4yalHO CcJeJlaH aKLeHT Ha TOM, 4YTO I[paBa
yesJ0BeKa [JO/DKHBI pacCMaTpPUBATbCAd «B  PEerMOHAJbHOM U
HAallUOHAJIbHOM KOHTeKCcTe». JTa ¢(OpMyJHUpPOBKA B A3UATCKOHU
JleKJlapaljiy BBITJIIAAT KaK HecorJlacMe C 3alaZHOM MpaBOBOU
TpajuLMeld MpeJie/IbHOM YHUBEpCA/IW3allMu MpaB 4YeslOBEKA M Kak
NosiBJIeHUWe He3alaJHbIX KOHLeNUWK NpaB 4esoBeKa. B Hell Tpu
OCHOBHBIX U/IEU:
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1) HaJg0 Y4YUTBIBATb KOHCTHUTYUHMOHHYIO HWACHTHYHOCTDb
Ka>xJ0ro rocygapCrBa,

2) COLIMAJIBHO-3KOHOMHWYECKHE IIpaBa O6J'Ia,£[aI'OT
I[IpuopuTeToOM I1mepena rpaxagaHCKUMHU H INOJHUTHYECKHMH, a
KOJUJIEKTHUBHBIC — IIepeJ HHANBUAYAJIbHBIMU;,

3) omnpefeseHUe CcTaTryca JIMYHOCTH - 3TO Cyrybo
BHYTpPEHHEee J1eJ10 CyBepeHHOoro rocyzapcrtsa. (C Touku 3peHus
3TOW WJeH, B MUpe CyBEPEHHBIX rOCyJapCTB ropas/0 MeHblle,
yeM y4acTHUKOB OpraHuzauuu O06beauHeHHbIXx Hanui).
YTpaTa NOHATHEM yHUBepPCAJbHbIX KOHCTUTYLLIMOHHBIX MpaB
ObLJION MOMYJIIPHOCTHA B MUPe O4eBU/IHA U CBSI3aHa OHa C TOH
MOJIUTUYECKOU  NPAKTUKOHW, TOSABUBIIEHMCA BO  BpeMsd
npe3nieHTCTBA Byma-muiaguiero. NUMeHHO TOTZa
MeX/JyHapoJAHOMY TMpaBy OblJI HaHeceH yJap, Korja
KOHCTUTYLIMOHHbIE IPaBa, YHUBEPCAJbHO IOHUMaeMble, CTalx
OTKDPBITO JEeKJapupoOBaTbCd KaK LeJd U COJepKaHHue
COOCTBEHHOM  TroCyZlapCTBEHHOM NOJIUTHKH, KOoTOpas
OCHOBBIBAaeTCS He Ha MeX/JyHapoJAHOM IIpaBe, a Ha
COOCTBEHHBIX 3TUYECKHUX LIEHHOCTSX U yOexJeHUsX.

Henb34 He cornacuthbes ¢ OpreHom XabepmacoM B TOM, YTO JIOXKHbIN
YVHUBEpPCAJM3M  HMIIEpUH  MNPOULJIbIX BEKOB B  BONpocax
MEeX/IYHApOAHOM ClpaBeJJIMBOCTH 3aMEeHUJI MeX/AYHapOoAHOe MPaBo
COOCTBEHHBIMHU MPEACTABJIEHUSIMH O MOPAJM OJHOM U3 U3OPAHHBIX
HaLlU M.

Kor,qa OJHa Haluud yTBepxXaaeT, 4YTO €€ HIEHHOCTHU ABJIAKTCA
YHUBEpPCAaJIbHBIMHU H 06s13aTeJIbHBIMU AJ4d BCeX M AOJIXKHbI OBbITh
BOCIIPpUHATBHI BCEMHW APYIrMMH HaOHUAMHW pPagnu HX COOCTBEHHOTO
6J'Ial"a, TO 3TO OYEBHUJHO JIOXKHBIU YHUBEpPCAJIU3M.

Poccusi Hamuia crnoco6 3amyTbl OT BBIXOJSAIIEH 3a mpejesbl
pa3yMHOM HaJHAIlMOHA/IW3allMM B 00JIaCTM IpaB 4YeJoOBeKa C
MIOMOIIIbI0 KOHIEMIUU KOHCTUTYUMOHHON UJIEHTUYHOCTH.

Ona nosBuJiack B [loctanoBnennn KonctutynuonHoro Cyga Poccum
oT 16 anpessa 2016 r. nmo geny, B KOTOPOM paspeluasicd BOIPOC O
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BO3MOXXHOCTH MCIIOJIHEHUS B COOTBETCTBUU C KoHcTUTynuen
Poccuiickoit ®@enepauuun mnoctaHoBsieHUss EBpomnedickoro Cyaa mo
Jeny «AH4yroB U ['y1afkoB npoTuB Poccun». ITH ABa rpakJaHUHa 3a
yOUHNCTBO OBIJIM OCYXXJEHbl K HaKa3aHWIO B BUJe CMEPTHOM Ka3HH,
3aMeHEeHHOM Cy/J0M KacCallMUOHHOU UHCTAHILMU JIMIIEHHUEM CBOOO/bI
Ha 15 snet. Haxozasice B MecTax JMIIEHUS CBOOOABI, OHU 3aIBUJIHU O
CBOEM >KeJIaHUHY y4acTBOBAaTh B ¢peJiepasbHbIX BbIOOpAX.

CorsacHo cT. 32 KoHctuTtyuuu Poccuu He UMeOT paBo u36MpaTh U
ObITb M30pPaHHBIMMU TpaXKJaHe, CoJeprKalidecss B MeCTax JIMILIEHUs
cBoOOAbl mO mnpuroBopy cygza. EBponeidckun Cyn no mnpaBam
yesioBeka B 2013 r. nmpuwesn K BbiBoAy, 4TO CT. 32 KoHcTUTyuuu
Poccum Hapymaer rapantupoBaHHoe cT. 3 IIpoTtokosna N2 1 k
EBponelickvii KOHBEHLIMU NPaB 4yeJloBeKa CyO'beKTUBHOE MpaBO Ha
y4yacTue B BbIOOpax.

EBponenckuin Cys, He 1npuU3Ha/l apryMmeHT BJjacted Poccuu
OTHOCUTEJIbHO COPa3MePHOCTHU OFPaHUYEeHUs U30MpaTeTbHbIX NIPAB,
NOCYUTAB €ro UMEK UM CAUIIKOM 00UIUN XapaKTep.

CorsiacMBIIMCbL C TeM, YTO OOIIMK MNPaBOBOW NPUHLMI
COpasMepHOCTU Heo6xoAMMO yBakaTb, KoHcTuUTynuoHHbIN Cyz
Poccumn BMecTe ¢ TeM ykasaJ, YTO B3aUMOJIEMCTBUE €BPONENCKOro
KOHBEHIJMOHHOTO %} pPOCCHUMCKOTO KOHCTUTYLLMUOHHOTO
NpaBOMOPSAAKOB HEBO3MOXHO B  YCJOBUAX CyOOpJAMHALMH,
NOCKOJIbBKY TOJIBKO JHaJOT MeXAYy pas3/JMYHbIMU NPaBOBBIMH
CUCTeMaMHU SBJISIETCA OCHOBOW HMX HaJJieKallero paBHOBeCHUS, U OT
yBakeHuss  EBpomneiickum  CyzoM 1no  mnpaBaM  4YeJIOBEKaA
HAalUOHAJbHOM  KOHCTUTYUUOHHOW  MJEHTUYHOCTU  3aBUCHUT
3¢pdekTUBHOCTb HOPM KOHBEHLIMH O 3a1MTe NpaB Yes0BeKa.

Ha cepeb6psiHOU JieHTe, KOTOPYIO AEpP>KUT B KOITSAX 30JI0Tasi MTULA
[apyna, HanucaHbl 3aMevyaTesibHble CJ0Ba HallMOHAJbHOTO JleBU3a
"Pa3Hoobpas3ue equHO 3T0" — WK "EAUHCTBO B MHOroo6pasuu'. ITa
MyApPOCTb WH/JOHE3UNCKOr0 HapoJa HallOMUHAEeT HaM, I0pUCTaM, O
pHCKaX JIOXKHOTO0, OUIM60YHOT0 YHUBEPCAIM3Ma B IPeACTABIEHUSX O
TOM, KaKUMU [JOJKHbl ObITh OCHOBHbIE NpaBa 4yesJoBeKa B MHUpE.
MexayHapoJjHOe T'yMaHUTapHOe TMpaBO  HeJb3sl  3aMEHSATh
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COOCTBEHHBIMU MPEJCTABJEHUSIMU O MOJUTUIECKONW MOpaId KaKOU-
TO OJHOM HallUH.

deHOMEH JIOXKHOT0 YHUBEpCaJIn3Ma yKe NaBHO N3BE€CTE€H HMCTOPHUU
4eJIOBEYECKHUX I/I,Zleﬁ, OH HMeeT MeCTO BcCerjga, Koraa Jmoau
CTpEMATCA COXPAHUTb KaXKylmuecd UM abCOJIIOTHO COBEepIIEeHHbIMH
KaHOHHW4YEeCKHE HadaJla B UX HepBOB,ﬂaHHOﬁ EeJIOCTHOCTH, 3abbIBag 0
HEO6XOL[I/IMOCTI/I Y4YUTBIBATb 0COOEHHOCTHU HUCTOPHH, KYJIbTYPHI
Pa3HBIX HAPOAO0B.

Y4eHue 0 BepXOBEHCTBE NPaB YeJloOBeKa UMEeET CBOI0 KAHOHUYECKYIO0
3ana/ZiHy10 eBpONeNCcKy0 BepCHIo.

Ho He Bce, 4yTo o06pa3yeT KaHOHUYECKHWE TNpeACTAaBJEHHUS O
BEPXOBEHCTBE IpaB 4YesJ0BeKa, MOJXOAUT K KOHCTUTYLMOHAJU3MY
CTpaH, HaXOAAIUXCS B IePeX0JHOM MepHro/ie. ITO JJ0Ka3bIBaeT ONbIT
25 JleT KOHCTUTYLIMOHHOTO pa3BUTUS CTPaH LEeHTpaJbHOU H
BocTO4YHOU EBponbl, B ToM uucie u Poccum.

KoHuenuus BepxoBeHCTBAa IpaB CUJbHA CBOEW TMOKOCTBbIO, a HeE
’KECTKOCTbIO, MHAdYe KaHOHUYECKOe IMpaBWUJIO NpeBpallaeTcs B
JlorMy.

A 1o3TOMYy [JONYyCTUMO BO3HHKHOBEHHME HANpPSXKEHUS MEXAy
KaHOHUYEeCKOM KOHLeMNLMed IMpaB 4YeJioBeKa MU TOH, KOTopas
CKJIaZbIBaeTCsd B CTpaHaxX IepexoJHOro mepuoja. f Aymar, 4TO
NpU3HaBasg 3TO 0OGCTOATEJbCTBO, Mbl HaX0JUM peaJTlCTUYECKYI0, a
NOTOMY M Pa3yMHYH MeTOJ0JIOTUI0 KOHCTUTYLLMOHHOTO pa3BUTHS,
KorZa oO0liue CTpaTerdyeckde Lesd, a 3TO BEPXOBEHCTBO INpas,
OCTAKTCS HEM3MEHHBbIMHU, HO JIOMYCTUMO BpeMeHHble TaKTU4eCKUe
OTCTYIlJIEHUS, YYUThIBAKOL|ME NMPEEMCTBEHHOCTb B IpaBe, TO, YTO
Ha3bIBaeTCsd MPaBOBbIM KOHTUHYUTETOM. Bce Mbl 3HaeM Ha3BaHUE
KHWUT'HM 3HaMeHUTOro cyabu BepxoBHoro Cyza CIIA OsimBepa XosiMca
"[lyTh npaBa". [lyTh Kaxk/10¥ CTpaHbl K BEPXOBEHCTBY MPaB U3BUJIUCT
Y He MOXO0X Ha OMNBIT APYTUX cTpaH. [[paBOBOW KOHTUHYUTET KakK
00'bEeKTUBHAs peasbHOCTb O3Ha4yaeT, YTO B CUJIy pas3jMYhd B
KyJbType HapoJOB CYILIECTBYWOT OrpaHUYEHUS B CKOPOCTH
NPOJABUXKEHUS BIEPEL,.
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Mo# onbiT paboThl cyabed KoHctuTynuoHHoro Cygaa Poccuu B
TeyeHUe 25 JieT MOJCKAas3bIBaeT, 4YTO HAa I3TOM MNYTU MOYTHU
HEBO3MO>XHbl ~ OBICTpble  DPEBOJIIOLIMOHHBbIE  HW3MEHEHHUsd, U
NpeAnoYTUTEIbHEE nJIaBHOE 3BOJIIOIJMOHHOE pa3BHUTHE.
CpaBHUTEJIBHO JIeTKO OpaTh (QopMaJibHble Oapbepbl B BHJE
NPUHATUSA HOBBIX JeMOKpaTHYeCKUX KOHCTUTYLMHU, HO Tropaszo
C/l0XKHee B3ATb (AKTHUYECKUM Oapbep, TO eCTb CO3JaTbh PEXUM
peaJbHOTO BepXOBEHCTBA IpaB 4YeJioOBeKa B CTpaHe. JTO
00CTOATEJIbCTBO TMOCTOSIHHO MOJYEePKHBAaeT HW3BECTHBIA YYEHBIH,
[Ipencenatenb Konctutynuuonuoro Cyaa Poccuu B.Jl.30pbKUH.
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Tajikistan

THE ROLE OF THE CONSTITUTIONAL COURT IN PROTECTING CONSTITUTIONAL
RIGHTS AND FREEDOMS OF MAN AND CITIZEN

By: Mahmudzoda M. A.

Chairman of the constitutional court of the Republic of Tajikistan, Academician of
the as RT, Doctor of legal-cal Sciences, Professor

Dear Chairman!
Dear participants of Congress!
Ladies and gentlemen!

Let me first of all express my gratitude to the organizers of this high and representative
international forum, in particular to the Chairman of the Constitutional Court of a
friendly nation of Indonesia - Mr. Arief Hidayat for the careful preparation, remarkable
organization and for the warm hospitality that our delegation feels from the very first
day of our stay in the beautiful and attractive Bali.

We wish the Constitutional court of the Republic of Indonesia further development and
prosperity, and we wish good health, prosperity and success in professional activities to
the team of the Constitutional Court of Indonesia.

Of course, today's meeting of the Association is an important platform for constructive
discussion of various aspects of the constitutional control organs, in particular in the
field of protection of constitutional rights and freedoms of man and citizen, and overall
strengthening of constitutionalism in the States members of the Association.

Dear participants of Congress!

The Republic of Tajikistan, proclaiming itself, in accordance with the Constitution, a
democratic and lawful state, announced thereby its intentions to move towards the
development of world civilization, based on the recognition of the human person, of its
rights and freedoms as the supreme value in society and the state.

The meaning of the legal state is revealed through the Constitution in accordance with
which man, his rights and freedoms are recognized as the highest value, and the right to
have a decent life and free development is guaranteed to everyone.

In a legal state personal, political, economic, social and cultural rights and freedoms of
the citizen are not just proclaimed and declared by the Constitution, but are provided by
appropriate mechanisms for their protection.

The constitutional obligation of state is to respect and protect the rights and freedoms of
man and of the citizen through creation of conditions for their implementation and
mechanisms for their protection.
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The Constitution of Tajikistan, defining the state's obligation to recognize, respect and
protect the rights and freedoms of man and citizen, determines that the rights and
freedoms of man and citizen shape the objectives, contents and application of laws,
activity of legislative, executive powers and local bodies of state power and government
and are protected by the judiciary.

Ensuring such conditions and protection of the rights and freedoms of man and citizen
are the function of all organs of state power, particularly the judiciary, because the idea
of the rights and freedoms of man and citizen has always been inseparable from their
protection in the Court.

In modern conditions, without the existence of democratically organized and competent
court, it is impossible to speak protection of rights and freedoms.

Of course, constitutional court plays a special role in protecting constitutional rights and
freedoms of man and citizen, as the body exercising constitutional justice.

It can be noted that the constitutional-legal democratic development of Tajikistan
determined the increasing role of the constitutional court in the protection of the rights
and freedoms of man and citizen, which, in turn, is also one of the most important
functions of the state.

Today the most important task of the body of the constitutional control in the Republic
of Tajikistan is to ensure the supremacy of the Constitution and to protect constitutional
rights and freedoms of man and citizen, to ensure the equality before the law, equal
access to the realization of personal, political, social, economic and other rights of
citizens and direct action of judicial protection guarantees of these rights.

Human rights are the main criterion of activity of the constitutional court, which largely
have universal value and have an impact on almost every decision on the verification of
constitutionality of certain acts.

Analysis of the practice of the constitutional court can not only evaluate the conditions
and prospects for strengthening judicial protection of constitutional rights, but also can
offer some new conceptual approaches to the protection of the rights of citizens and a to
the development of the constitutional values of a democratic social legal state.

The Constitutional Court of Tajikistan, is a little more than twenty years old, and for a
short period of time its activities proved efficiency in protection of individual rights and
freedoms of citizens and elimination of contradictions between normative legal acts and
the Constitution, which itself is a significant achievement.

It should be noted that the constitutional court is not only a judicial body, but such a
body which is entitled, in accordance with the Constitution and the law, to exercise
oversight over the legislative and executive authorities, and in mediated form - over the
judiciary, and in this sense, it represents the highest state power.

Due to the integrating role of the constitutional court is the guarantor of political peace
in the state and society and the long-term guardian of constitutional values, the most
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important of which is the proper observance of the constitutional rights and freedoms of
citizens from abuse by public authorities.

The constitutional court is the true jurisdictional authority, it has the ability to make
final and not subject to appeal decision.

The powers vested in the bodies of the constitutional supervision, turn them into a
powerful stabilizing force, able to protect the rights and freedoms of citizens, to protect
the society from destructive social conflicts.

Constitutional control is an important institution guaranteeing constitutional rights and
freedoms of citizens, breaches of which can be caused not only unlawful acts or
omissions of public authorities and their officials, but also to be a consequence of
conflict of laws constitutional principles.

In this situation, the state is obliged to create conditions in which everyone would have
the chance to restore their violated rights.

Dear colleagues!

In Tajikistan individuals and legal entities directly eligible to apply not only to courts of
General jurisdiction, but also to the constitutional court.

Individuals are the active subjects of appeal to the constitutional court regarding the
determination of conformity of normative legal act with the Constitution.

Constitutional court defends the rights and freedoms of man and citizen, not only in
cases of direct appeal, but in the resolution of other cases.

v

On the basis of individuals ' petitions, the constitutional court adopted a number of
decisions on the normative interpretation of the provisions of the Constitution.

Most often citizens or legal persons are turning to the constitutional court regarding the
violation of the constitutional principle of the guarantee of judicial protection
established by article 19 of the Constitution of Tajikistan.

It should be noted that the constitutional principle of the guarantee of judicial
protection applied directly recognized not only by the Constitution, but also related to
other rights acquired on the basis of laws.

The provisions of article 19 of the Constitution guarantee judicial protection — one of the
most common arguments in the court decisions relating to the protection of human
rights.

This fundamental principle of law, although it seems at first glance clear and categorical
in its constitutional design, is actually inexhaustible in the variety of its specific
manifestation, which is clearly seen in numerous court decisions.

In particular, the Constitutional court of the Republic of Tajikistan reviewed the petition
of the citizen Mullojonova F. "About determination of compliance of part 2 of article 197
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of the Procedure code about administrative offenses of the Republic of Tajikistan article
14, part 1 of article 17 and part 1 of article 19 of the Constitution of the Republic of
Tajikistan".

In his petition he pointed out that the provision of part 2 of article 197 of the Procedure
code about administrative offenses of the Republic of Tajikistan has limited his
constitutional right to judicial protection and protection of human honor and dignity,
which is guaranteed by the Constitution of the Republic of Tajikistan, the Declaration of
human rights and the International Covenant on civil and political rights.

The constitutional court, having considered the appeal, pointed to the fact that the
system of constitutional rights and freedoms of man and citizen guarantees judicial
protection and human honor and dignity are central.

This guarantee comes from the characteristics of the democratic, legal and social state
such as Tajikistan, in which man, his rights and freedoms in the Constitution recognized
as the Supreme value.

Guarantee of the implementation of the right to judicial protection and maintaining a
fair trial has been the most important method of access of citizens to justice, strict
enforcement procedures, judicial process, equality of citizens before the law and the
courts, the implementation of the rights and legal safeguards of the judicial process, as
well as the possibility of appeal judicial acts by appeal to the courts.

On the other hand, access to justice is established by the Constitution and laws for the
protection of violated rights and lawful interests of individuals and legal entities, [ also
the most important method of implementation of the constitutional obligations of the
state before citizens.

In accordance with that, the constitutional court ensuring the constitutional principle of
guarantee for legal protection of rights and lawful interests of individuals and legal
entities with the aim of increasing the specificity and improving the circumstances that
are grounds for resumption of proceedings on administrative offence, considered
appropriate by Parliament and the Government to review part 2 of article 197 of the
Procedure code about administrative offences of the Republic of Tajikistan.

Another decision of the constitutional court of the Republic of Tajikistan on the request
of the citizen Saidova N.. part 2 of article 363 of the Criminal procedure code of the
Republic of Tajikistan concerning what is not subject to appeal and protest made in the
course of the trial definition (resolution) with respect to the election, change or cancel of
the preventive measure had been declared unconstitutional, that is not corresponding to
articles 5, 14, 18 and 19 of the Constitution of the Republic of Tajikistan .

In considering the case the constitutional court, taking into account the norms of
international law and of national law relating to the unimpeded enjoyment by citizens of
their constitutional rights, particularly the right to judicial protection, in particular,
noted that the guarantee of judicial protection under articles 14 and 19 of the
Constitution, along with the availability of justice to the subjects of law and participants
in the criminal process also means the possibility of appealing against the actions of
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public officials at all trial stages envisaged by the procedural law, since the activities of
criminal prosecution bodies and courts, in the authority which include implementation
of the inquiry, preliminary investigation and trial, does not exclude errors.

The constitutional court also noted that any order that restricts the rights of parties to
criminal proceedings for the protection of their procedural rights becomes an obstacle
for the implementation of their rights to appeal against judicial decisions considered to
be limiting the guarantee of judicial protection and the right to appeal to state bodies
established by the Constitution, laws and procedural legislation of the Republic of
Tajikistan.

On the basis of this decision of the constitutional court, the Parliament has amended
part 2 of article 363 of the Criminal procedure code of the Republic of Tajikistan, and the
rule limiting the right to appeal and make protest in the course of the trial definition
(resolution) with respect to the election, change or cancel a preventive measure, was
removed.

With the purpose of realization and protection of the right to social security, in
particular the right to adequate pension provision, which are Central to the social rights
of citizens, the Constitutional court considered the petition of the citizen Abdulloev I. N.
"About definition of conformity of article 12 and article 117 of the Law of the Republic of
Tajikistan "On pension provision of citizens of the Republic of Tajikistan", articles 11
and 39 of the Constitution of the Republic of Tajikistan" .

The applicant has indicated that these articles of the Law of the Republic of Tajikistan
"On pension provision of citizens of the Republic of Tajikistan" according to which until
the persons specified retirement age, payment of their pensions at the expense of own
funds of the organization in which the work was performed, entitling them to
preferential pension limits and violates his constitutional rights as a former employee of
the printing house for the guarantee of social security.

In considering the appeal, the constitutional court stated that the right to social security
is one of the ways of material and moral support of the man and of the citizen on the
useful work undertaken by the person during the period of their employment for the
benefit of society and the state. This right is also an important way to ensure the life of
the citizen, totally or partially incapacitated and the possibility of these and other
circumstances provided by the law, to work and to profit from the result of their labor,
or deprived of the support of their breadwinner.

Due to the fact that the right to social security has a humanistic nature and importance
to man and of the citizen, this right has found its specific regulation by international
legal acts and national legislation.

The constitutional court also noted that the legislation on pension provision of citizens
aimed at regulation and implementation of the constitutional rights of citizens to social
protection by providing the labor and social pensions and guarantees of material
security establishes unity of conditions and of rules of pension provision for different
categories of workers.
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In general, the Constitutional court in the period of its activity on the basis of requests of
subjects of law, also discussed other issues concerning the implementation and
protection of political, economic, social and cultural rights of citizens, and the decisions
are used as precedent when dealing with constitutional rights of citizens in various
fields.

It should be noted that a precedent would not be created without private subjects have
the right to appeal to the constitutional court.

Decisions of the constitutional court recognized desidendi ratio (basis of decision) by
researchers and on this basis, refers to the precedents , of course, this opinion is the
undeniable support.

Dear participants of Congress!

Constitutional complaints of Individuals , as well as of their associations and
government bodies through their appeal to the constitutional court, "push”, the
constitutional court actually to exercise lawmaking functions, and it is recognized by the
overwhelming majority of scientists-constitutionalists, as well as practitioners.

Verification of the constitutionality of laws is complicated, delicate and critical,
requiring judges of high qualification, and it is no coincidence that the Constitution has
attributed this feature to the competence of a specialized body acting in a strictly
collegial manner.

The constitutional court, not only makes adjustments in existing laws and other
normative-legal acts, but also instructs the legislator to the necessity of the adoption of
the new law, the application of the law with regard to the legal meaning of the
Constitution.

Overall, in exercising its powers the constitutional court ensures the supremacy and the
real action of legal norms, and also strengthens the country's legal system.

Since the impotence of the law leads to protests, distrust of people in power.

The acts of the constitutional court on the one hand represent the individual acts of the
enforcement authority, on the other hand, the content of the decisions of the
constitutional court can be seen as provisions in the form of insights, arguments in the
case, which are characterized by the property of norm.

The normative nature inherent in the decisions of the constitutional court in which the
regulations are declared unconstitutional and removed from the current system of law.

From this we can say that judges of constitutional courts have a significant impact on the
direction of legislation and the effectiveness of the Constitution.

Decisions of the constitutional court, which resulted in the removal of unconstitutional
normative legal acts, have the same scope in time, space and people as the decisions of
the legislative body, and therefore is the same as the normative legal acts, the total value
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that is not inherent in law enforcement by its nature, acts of courts of General
jurisdiction and economic courts.

It should also be borne in mind that the constitutional court may not replace the
legislator to whose powers include making laws, as well as the changes and additions.

Dear colleagues!

On the basis of judicial reform in Tajikistan with the aim of improving the functioning of
the constitutional court in ensuring the supremacy of the Constitution and protection of
constitutional rights and freedoms of man and citizen, in line with the practice of
constitutional control organs of different countries, the constitutional law of the
Republic of Tajikistan "About the constitutional court of the Republic of Tajikistan" was
adopted in the new edition.

And it can be noted that modern regulatory framework for the organization and
activities of the organ of constitutional justice in our country today is able to provide a
solution to the challenges facing them, in particular the protection of constitutional
rights and freedoms of man and citizen, strengthening of democratic principles and legal
foundations of the state.

And it's safe to note that a stable development of the democratic foundations of our
state and ensuring it constitutional legality testify the importance and necessity of
functioning of the constitutional court.

At the end of this speech, let me once again thank all the organizers of this event and its
hosts - the constitutional court of the Republic of Indonesia for the warm welcome, and
the participants of the third Congress of the Association of Asian constitutional courts
and equivalent institutions fruitful and successful work.

I sincerely hope that the results of the Congress will be another important factor to
strengthen cooperation between the constitutional control bodies of different countries
of the world.

Thank you for your attention!
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Maxmyasoga M.A.
[IpencenaTenpb Konctury-
MOHHOro cyAa Pecny6auku
Tamxukucrald, akageMuk AH
PT, pJokTOop IOpUAUYECKUX
HayK, npodeccop

POJIb KOHCTUTYIHUMOHHOTI'O CYJA B 3AINMTE KOHCTUTYLIMOHHBIX IIPAB U
CBOBO/J YEJIOBEKA
N TPAXKIAHHUHA

YBaxkaembiii [Ipeaceaareib!
YBaxkaemblie yuyacTHUKU KoHrpecca!
JdamMbl 1 rocoga!

[lo3BoJIbTE, TpeXk/le BCEr0 BBIPA3UTh CJOBa 0JIaroJapHOCTU OPraHHU3aTopaM 3TOro
BBICOKOTO U IMpPEJCTAaBUTEJbHOTO MeXJyHapoaHoro d¢opyMa B  4YacCTHOCTH
[Ipencenatento KOHCTUTYIIMOHHOIO CcyJAa ApyKeCTBEHHOTO HaM rocyaapcrBa HUHpo-
He3uH rocnoauHy Apuedy Xuzo0ATy 3a TIATEJbHYIO MOATOTOBKY M 3aMevyaTeJIbHYIO ee
OpraHu3anyi, a TaKXKe 3a paJyUIHBIA NMPHUEM, KOTOPbIH YYBCTBYETCS C MEePBOTO JHS
Halllero npe6bIBaHMs B 4yJ€CHOM M IpHUBJIeKaTeJbHOM ropojie banu.

Kenaem KoHcTuTynmonHomy cyay Pecny6smku UHA0He3Us Aa/ibHEHIIEro pa3BuTHS U
NpOIBETAHUS, a €ro KOJUIEKTUBY - 300p08bs, 6.1a20n0/y4vusi U1 HOBBIX YCIIEXOB B
npodecCUOHaNbHOH J1eATEJIbHOCTH.

besycioBHO, ceroaHsamHuil Konrpecc Acconianyu siBJASIETCS BaXXHOU NJIOIIAAKON AJis
KOHCTPYKTHBHOTO OOCYXKJIE€HHsl Pa3/IUYHbIX acCIeKTOB [IesTeJbHOCTH OpPraHOB
KOHCTUTYLIMOHHOTO KOHTPOJISI, B YaCTHOCTH B 00JIACTH 3alIUThl KOHCTUTYIIUOHHBIX
IpaB U CBO6GO/I YeJI0BEKA M TPAXKAAaHHHA, U B I1eJIOM YKpeIlJIeHHs] KOHCTUTYLIMOHA/INu3Ma
B roCyZlapCTBaX Y4aCTHUKOB AccolMaIuu.

YBaxxaembie ydacTHUKHM KoHrpecca!

Pecny6sinka Ta/KMKHCTAH, MPOBO3rJACHUB cebGs1 B COOTBETCTBHUH ¢ KoHcTHUTynmen
JIEMOKpPAaTHUYeCKUM M NPaBOBBIM TOCY/apCTBOM, 3asBWJA TeM CaMblM O CBOHUX
HaMepeHHUAX NMPOJABUTaThCS B HallpaBJIeHUH Pa3BUTHS MUPOBOU IUBUIU3ALNH, UCXO/sI
M3 NMpPU3HAHWsSI 4YeJIOBeUYeCKOW JIMYHOCTH, ee MpaB U CBOOOJ, BBICIIEH I[eHHOCTBHIO B
061[eCTBE U TOCYyZAPCTBE.

CMbIC/I TPAaBOBOTO rOCy/IapCTBa pacKpbiBaeTcs yepe3 KOHCTUTYIUIO B COOTBETCTBUH, C
KOTOPOU YesIOBEK, ero NpaBa U CBO60/Ibl MPU3HAKTCS BBICIIEN LIEHHOCTDIO, U KAX/0MY
rapaHTHpyeTCs NpaBa Ha JOCTONUHYIO KU3Hb U CBOGOTHOE pa3BUTHE.

B mpaBoBOM TrocyZiapCTBe JIMYHbIE, MOJUTHYECKHE, 3KOHOMHYECKHE, COIHUAJBHO-
KyJbTYpHble TMpaBa U CBOGOJABI TpPaXJAaHUH He IMPOCTO MPOBO3IJIAIMANTCA U
neknapupyiorcs KoHcTuTynueld, HO © 06eCneYuMBAKTCd COOTBETCTBYHOIIMMH
MeXaHU3MaMU UX 3al[UThI.

KoHcTuTynmoHHasi 06513aHHOCTh MPABOBOTO TOCYyZapCTBa COOGJIIOAATh W 3alIULIATh
npaBa U CBOOOJABI 4YesJOBEKAa M Tpa)kKJaHWHA COCTOUT B CO3JaHHUM YCJAOBUU [UJIST UX
peasiM3alUy U MeXaHW3Ma JIJIsl UX 3al[UTHI.

140 PROCEEDING .
CONGRESS AACC



3 CONGRESS OF THE ASSCOTIATION
OF ASIAN CONSTITUTIONAL COURTS
AND EQUIVALENT INSTITUTIONS

BALI, INDONESIA | 8 — 14 AGUSTUS 2016

KoHctutynusa TamxukucTaHa, omnpefessss 00653aHHOCTb TOCyJapcTBa NpPH3HABAThb,
co6J10/jaTh M 3alUILaTh NpaBa U CBO6GO/bl YesO0BeKa U rpakJaHWHA, YCTaHABJIWBAET,
YTO IpaBa M CBOGOJBI YesO0BeKa W TpakJaHUHA OMNpeJesioT IieJH, cojepKaHue U
npUMeHeHHe 3aKOHOB, AesATe/JbHOCTh 3aKOHO/JATeJbHON, UCIOJIHUTEJNbHONU BJIACTH, U
MEeCTHbIX OPraHOB IOCY/JapCTBEHHOW BJIACTU U CaMOyIpaBJIEeHUS U 06eCcrneynBaloTCs
CyZle6HOM BJIACTBIO.

ObGecreyeHre TaKUX YCJOBUH M 3allyMTa NpaB UM CBOOOJ 4YesiOBEKA U IpakJaHHWHA
BXOJAT B QYHKLHUH BCEX OPraHOB rOCY/apCTBEHHOM BJIACTH, B YACTHOCTHU CyAeOHOMU
BJIACTH, MOCKOJIbKY, HJlesl NpaB U CBOOGOJ 4YesioBeKa U Cpak/JaHUHA Bcerja Oblia
HeOoT/leJIMMa OT UX 3alUThI B CYyJI€.

B coBpeMeHHBIX YCJOBHUSX pPa3BUTHA JIIOOOTO TrOCyAapcTBa, 6e3 CylleCTBOBAaHUS
JleMOKpaTHYeCKU OPraHM30BaHHOT'0 KOMIETEHTHOTO CY/a, HeJIb351 TOBOPUTD O 3allUTe
paB U CBOGO/I.

Be3ycyioBHO, 0cO6YyI0 poJib B 3allMTe KOHCTUTYIMOHHBIX paB U CBO6OJ| YyesoBeKa U
rpakJjaHiHa urpaeT KOHCTUTYLMOHHBIR CyJi, Kak OpraH OCyLecTBJsloliee
KOHCTUTYLIMOHHOE NPaBOCyJHUE.

MO0HO OTMETHUTBD, UTO KOHCTUTYLIMOHHO-IPABOBOE pa3BUTHUE JieMOKpaTuyeckoro Taj-
KUKHUCTaHAa MpeJoNpeesnao Bo3pacTaHue poaud KOHCTUTYIMOHHOTO CyZia B 3alluTe
npaB ¥ CBOGOJ, Yes0BeKa U TPaXKAAHUHA, UTO B CBOIO OUepe/lb TaKXKe SIBJISETCSI OJHOMU
Y3 BaXXKHeHIMUX QYHKIUH rocyAapCcTBa.

CeronHa HauboJsiee 3HAYMUMOM 3aJavedl opraHa KOHCTHUTYIIMOHHOIO KOHTPOJIS B
Pecny6sinke TamxukucTaH siBjsieTcs obecredyeHUsi BepxXoBeHcTBa KoHcTuTynuwu, a
TaKXe 3al[UThl KOHCTUTYIIMOHHBIX IPaB U CBOOO/ Yes0BeKa W PakJaHHHA, KOTOpast
3aKJIl04aeTcss B obecliedeHUM DPABEHCTBA BCeX Iepej 3aKOHOM, PaBHBIM JOCTYyNm K
peasv3alUM JIMYHBIX, MOJUTHYECKUX, COLHAJbHBIX, JKOHOMHYECKH U HHBIX IMpPaB
TrpakJaH M HelOCPeACTBEHHOIO IeUCTBUS rapaHTHUH Cy1eGHOH 3alMUThI 3THUX MPaB.
[IpaBa yesioBeKka SIBJSIOTCS IJIAaBHBIM KpUTepUEM [JIeATeJbHOCTH KOHCTUTYIIMOHHOTO
Cy/Zla, KOTOPbI BO MHOTOM HMEET YHHUBepCaJbHOe 3HAaYeHHE M OKA3bIBAET BJIMSHUE
NpPaKTUYECKH Ha KaXKJ0e pelleHHe O MPOBEepPKe KOHCTUTYIUOHHOCTH Te€X WUJIM HHBIX
aKTOB.

AHanu3 npakTuku KOHCTUTYIIMOHHOTO Cy/la TO03BOJISET He TOJbKO OIEHUTh COCTOSIHUE
U TEePCHeKTUBbl YCUJIEHUsS CyAeOHOW 3amUTbhl KOHCTUTYUHOHHBIX IpaB, HO H
NPEeJIOKUTh HEKOTOPbIe HOBbIE KOHIENTyaJlbHbIE TOAXO0/IbI K 3al[UTE MPaB rPaK/iaH U
CBOETO0  pojia  pa3BUTHUSA KOHCTUTYLUHOHHBIX LIEHHOCTEH  JIeMOKPATUYECKOIO
COIIMAJILHOTO MPABOBOTO rOCY/1apCTBA.

KoHctutynuoHHblil cyn TaMKUKHCTaHA, KOTOPBIM HMeeT HeGOJbIIYI0 4YyTh GoJiee
JIBaIIIaTU/IETHEI UCTOPHIO, 32 KOPOTKUHM NepHOo/] CBOU eATENbHOCTH OKAa3aJ, 4YTO OH
IpU OCYIIECTBJIEHUU CBOEH JesATEeNbHOCTH B COCTOSHUU 3GPEKTUBHO 3alHUINATH
WHJYMBUAYyAIbHbIEe MpaBa U CBOOOABI TPaXKJaH U 3THM YCTPAHATb NPOTUBOpPEYUs
HOPMAaTUBHBIX MNPAaBOBbIX akKTOB KoHCTUTyIMH, 4YTO camMo mo cebe sBJAeTCA
CYyLIeCTBEHHBIM JIOCTHKEHUEM.

CienyeT oTMETHUTD, YTO KOHCTUTYIMOHHBIH CY/| - 3TO HE TOJIBKO CyieOHBINA OpPraH, HO U
TAaKOW KOHCTUTYIIMOHHBIM OpraH, KOTOPOMY NPeJOCTABJIEHO NMPABO B YCTAHOBJIEHHBIX
KoHcTuTynuel u 3akoHoM popMe U Hpejiesiax OCYLUeCTBIAATh HAJ30p HAJl OpraHaMu
3aKOHO/IATEJbHOW U HCIOJHHUTEJbHON BJIACTHU, 2 B ONMOCPEJOBAaHHOM BHUJIEe - U HaJ
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CyleOHbIMM OpraHaMi, U B JaHHOM CMbICJIe, OH caM [peJCTaBJseT BbICUIYIO
rocy/lapCTBEHHYIO BJIACTh.

JTUM KayecTBOM 0OyC/J0BJEHA UHTerpupymomas posb KOHCTUTYLIMOHHOTO CyJa, Kak
rapaHTa HOJMTHYEeCKOT0 MUPaA B 0611eCTBE U TOCYyZAapCTBE U XpPaHUTE JJOJTOCPOUHBIX
KOHCTUTYLIMOHHBIX LIEHHOCTelH, Ba)kHeMIlel H3 KOTOPBIX SABJSETCA HajJexallee
cobJl0/leHHe KOHCTUTYLMOHHBIX NpaB M CBOGOJ TrpakJaH OT 3J0ynoTpebJeHUN co
CTOPOHbBI OPraHoOB rocy/JapCTBEHHbIH BJIACTH.

KOHCTUTYLIMOHHBIN Cy/J SIBJSIETCS UCTUHHO IOPUCAUKLUOHHBIM OPTaHOM, CIIOCOOGHBIM
BbIHOCHUTb OKOHYATeJIbHbIE U He MOo/|JlexKalllie OCIapUBaHUIO pellleHHUsl.

[ToiHOMOYMS, TpeAOCTaBJeHHble OpraHaM KOHCTUTYIIMOHHOT'O HaJ[30pa, NIpeBpallalT
UX B MOIIHYI0 CTAaOWJIM3UPYIOIIYI0 CHJY, CIOCOOHYIO 3allMIaTh MpaBa MU CBOOOMbI
rpakaaH, o06eperaTh 061ECTBO OT pa3pyIIUTebHbIX COITUATbHBIX KOHQIUKTOBL.
KOHCTUTYLLMOHHBI KOHTPOJIb SABJSETCA BaXXHbIM HHCTUTYTOM TapaHTUPOBaHUS
KOHCTUTYLMOHHBIX NpaB M CB0O6GOJ Trpax/JaH, HapylleHUs KOTOPbIX MOTYT ObIThb
BbI3BaHbl HE TOJIbKO NPOTHUBOpPEYAllMMU 3aKOHY [JeHCTBUSAMU WM 06e3/elCTBUEM
OpPraHoB NyOJMYHOM BJIACTH M UX JOKHOCTHBIMHU JIMLAMH, HO U OBITh CJ€/CTBUEM
HECOOTBETCTBHUS 3aKOHOB KOHCTUTYIIMOHHBIM IPUHIIUIIAM.

B aToli cuTyauuu rocyapcTBo 06513aHO C03JaThb TaKUe yCI0BUS, B KOTOPBIX KaXKAbIH
yesJlOBeK 06J1aZjas O6bl peasbHONW BO3MOXKHOCTbID BOCCTAHOBUTbH CBOM HapylleHHblE
npasa.

YBaxxaemble KoJieru!

B TamxukvcraHe ¢usnyecKkue U WOPUJUYECKHe JHIA HaNpsSMyl0 HMEIT MpaBa
00paIaTbCcs He TOJBKO B Cybl 001Ied IOPUCAUKIINY, HO U B KOHCTUTYIIMOHHBIN Cy/,.
dusnyeckre JUIA SABJASAITCS CaMbIMU aKTUBHBIMU CyO'beKTaMH oOOpalleHus B
KoHCTUTYLMOHHBIN cyJ MO0 BONpocaM OIpejesieHHUs COOTBETCTBUS NMPUMEHEHHOTO B
OTHOILEHUHU UX HOPMAaTHUBHOTO TPAaBOBOro akTta KoHCTUTY U U.

KoHCTUTYLMOHHBIN Cy[ OTCTauMBaeT NpaBa M CBOOOABI 4eslOBEKAa U TpakJaHWHA He
TOJIBKO B C/1y4asix MPsIMOTo o6pallleHus], HO U IPU pa3pelleHUH UHBIX JeJl.

Ha ocHoBe o6paiieHusi GU3NUeCKUX JHUL K HACTOSAIIEMY BpeMeHU KOHCTUTYIIMOHHBIH
Cyll MyTeM HOPMATHUBHOM HHTepIpeTalUH MoJyoKeHUH KOHCTUTYyn UM NpPUHAN DAL
pelieHui.

HaubGosiee 4acTto rpaxaaHe HWJM IOpUAUYECKHe JIMIa  O6OpaljarlTcsa B
KOHCTUTYUMOHHBIM CyA 1O TNOBOJY HApyLIEHUs KOHCTUTYIIMOHHOTO MPUHIUIIA
rapaHTHM Ha CyZeOHYI0 3alUTy yCTaHOBJeHHOW ctaTthed 19 KoHcTUTynum
TamxukucTaHa.

CienyeT OTMETUTD, YTO KOHCTUTYI[MOHHBIN MPUHIMI FApAaHTUU Ha CyAeOHYI0 3aL[UTy
pacnpocTpaHsieTcsl He TOJIbKO Ha HENOCPEeACTBEHHO INMpuU3HaBaeMble KoHcTUTyLMEH,
HO Y Ha CBsSI3aHHbIE C HUMU JIpyTHe [IpaBa, IpruobpeTaeMble HA OCHOBAaHUHU 3aKOHOB.
[Tosoxxenuss cratbd 19 KOHCTHUTYIMHM O rapaHTHU Ha CyAeOGHYIO 3alllUTy — OJWH M3
CaMbIX PACIpPOCTPaHEHHbBIX aPTYMEHTOB B PelleHUsAX CyZa, KACAIIIUXCS 3alUThI IPaB
Yes0BEKa.

' Cm.: CaBuuxuit B.A. Mecro pemennit Kouctutynmonnoro Cyma Poccuiickoii ®enmeparuu B mpaBoBoii cucteme //
HOpuanueckuii koncynbrant. 2000. Ne 5. - C. 20-21
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J3ToT dyHAaMeHTaJbHbIH NPUHLUI NPaBa, XOTS U KaXKeTCs Ha NepBbIM B3I/ ACHBIM U
KaTeropuyHbIM B CBOEM KOHCTHUTYLMOHHbIM oQOpMJIeHHH, Ha caMoOM JeJie
HeucyeprnaeM B pa3HOOOpa3WM ero KOHKPETHbIX NPOSBJEHUH, UTO XOPOILIO BUJHO B
MHOTOYHCJEHHBIX PELIeHUIX CYa.

B uyactHoctu KoOHCTUTYynUHOHHBIM cyAoM Pecny6auku  TaJKUKUCTAH  ObLIO
paccMOTpeHO XoJaTaWCTBO TIpaxkjaHkd MyusnomxkonoBot @. «06 onpezseseHUU
COOTBETCTBUSA YacTu 2 cTtaTbhu 197 [IpoleccyasbHOro Kojgekca 06 af;MUHUCTPATUBHBIX
npaBoHapylieHuax Pecny6auku TampkukucTan cratbe 14, yactu 1 ctratbu 17 uyactu 1
ctaTtb¥ 19 KoHctutyuuu Pecniy6inku TaasKMKUCTaH»2,

O6paTuBIIeecs B CBOEM XOJaTaWCTBe yKasaJa, UTO IMOJIOKEHHUEe 4acTH 2 cTaTbu 197
[IpoueccyanbHOTO KoJZeKca 06 aJJMUHUCTPATUBHBIX NpaBOHapylleHUAX Pecny6auku
TafKUKUCTAaH OrpaHUYMBaeT €é KOHCTUTYLMOHHbIE NMpaBa Ha CyAeOHYI 3aliUTy U
3alUTy 4YeJ0OBEYeCKOW 4YecTM U  JJOCTOMHCTBA, KOTOpble TrapaHTUPOBaHbI
Konctutyuueit Pecnybsauku TamxukucraH, Jleksapauueil TmpaB YesoBeKa U
Mex/yHapoAHBIM [TAKTOM O FPa)KAaHCKUX U MOJUTHYECKUX ITPABax.
KoHCTUTYLIMOHHBIN CyJi, pacCMOTPEB AaHHOE o6pallleHUe, yKa3as Ha TO, YTO B CUCTEME
KOHCTUTYLMOHHBIX MpaB U CBOOOJ YesJOoBeKa W TpaKJaHWHA TrapaHTUs CyAe6GHOU
3alUThl, a TAKXKE YeJIOBEYEeCKON YECTH U IOCTOMHCTBA 3aHUMAET LieHTPaJibHOE MECTO.
Takass rapaHTHsI HCXOAUT K3 OCOOGEHHOCTeM [JleMOKpaTH4YecKoro, MHpPaBOBOTO U
COLIMaJIbHOTO FOCYAapCTBa, KAKOBBIM siBJsieTCS Ta/PKUKUCTAH, B KOTOPOM YeJI0BEK, ero
npaBa U cB060/1bl Ha ypoBHe KOHCTUTYLIMH NPU3HAHBI BbICIIEHN [IEHHOCTHIO.

FapaHTus ocyllecTBJeHHS NpaBa Ha CyAeOHYI0 3alIUTy U BeJleHUe CIpaBeAHMBOrO
Cyle6HOrO Ipollecca aBJjseTcs BaXKHEMIIMM CcHocoboM JoCTyma TrpaxJaH K
NpaBOCYANI0, HEYKOCHUTEJbHOMY HCIOJHEHHUIO NPOIEAypbl CyZeGHOro Mpolecca,
obecreyeHUI0 PaBHONpPABUS TPaxkJaH Mepej 3aKOHOM U Cy[0M, peaju3aluiu NpaB U
3aKOHHBIX TapaHTUH Y4YaCTHUKOB CyZeGHOro IMpoliecca, a TaKXe BO3MOXHOCTH
00°KaJIOBaHUs CyIeOHBIX aKTOB IIOCPeACTBOM O6pallleHUs B CyieGHbIe OpraHbl.

C Apyroil cTopoHbl, AOCTYI K NPaBOCY/IUI0 SIBJSIETCS YyCTaHOBJAeHHOW KoHcTUTyIMER U
3aKOHAaMHU BO3MOXXKHOCTbI0 IO 3al[dTe HApPYUIEHHbIX NMpPaB U 3aKOHHBIX HMHTEPECOB
bu3nYecKUX U IOPUAUYECKUX JIHL, f TaKXKe BaXKHEHUIUM CIoCOO60M OCYLIeCTBJIEHUS
KOHCTUTYLMOHHBIX 06513aTeJIbCTB roCy/lapCTBa Mepe/| rpaxJjaHaMu.

B coorBectBuM ¢ 4yeM KOHCTUTYUMOHHBIH CyJi C y4eToM obecrnedyeHUs
KOHCTUTYLMOHHOTO MPUHIMIIA TFApaHTHU Ha CyJeOHYI0 3alUTy MpaB U 3aKOHHBIX
WHTepecoB QU3HWYECKUX U IOPUAUYECKHUX JIHIL[ C LeJblo 6oJbllel KOHKpeTH3alUU U
COBEPIIEHCTBOBAHUSA O0GCTOSITENBCTB, SIBJASIOLUUXCA OCHOBAHUSIMHU /[1J1s1 BO30OOHOBJIEHUS
NPOU3BO/ICTBA MO Jejay 00 aJMHUHUCTPAaTUBHOM IIPAaBOHAPYIIEHUH, TMOCYUTAI
1[es1eco006pa3HbIM NapsaMeHTOM U [IpaBUTENbCTBOM CTpPaHbl NEePECMOTPETH YacThb 2
ctatb 197 IlponeccyaspHOro Kojekca 06 aMUHUCTPATUBHBIX MPaBOHAPYLIEHUSIX
Pecny6sinku TaXKUKUCTAH.

Jpyrum nocraHoBseHneM KoHcTtuTynuonHoro cyaa Pecny6auku TakukucradH Ha
OCHOBaHMUHU xojaTaiicTBa rpakjaHku CaupoBod H.A. yacth 2 ctaTbu 363 YroJioBHO-
npoleccyajJbHOro Kojekca Pecriy6inku Ta/pKUKUCTAaH B YaCTH, KacalOLIeNcs TOro, 4To

ZCm.: Co6opHuuk nocranoBiennit Koncturynmonnoro Cyna Pecny6muku Tamkukucran (1996-2015). —
Hyman6e: DP-rpad, 2015.
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He MOJAJIEKUT 00KaJJOBaHUI0O U ONPOTECTOBAHUIO BBIHECEHHOE B X0Je CyAeOGHOro
pasbupaTesnbcTBa omnpejesneHue (MOCTaHOBJEHHWE) B  OTHOIIEHUHM H3OpaHUs,
M3MeHEeHUs] UM OTMEHbI Mepbl pecevyeHUst Gbla MPU3HAHA HEKOHCTUTYLMOHHOMN, TO
eCTb He CcOoOoTBeTCTBywWIled crtaThaM 5, 14, 18 u 19 Konctutynuu Pecny6uku
TamxukucTans.

[Ipu paccMoTpeHHUU [JaHHOro [Jesa KOHCTUTYLUHOHHBIH CyJA, C y4eTOM HOPM
MEeX/AYHapoJAHOrO TMpaBa M HALMOHAJbHOTO 3aKOHOJATeJbCTBA OTHOCHUTEJBHO
GecrnpensTCTBEHHOTO OCYIeCTBJEHHUS IpaKJaHaMHd CBOMX KOHCTHUTYIMOHHBIX NPaB, B
YaCTHOCTH NpaBa Ha CyAe0HY0 3allUTY, B YaCTHOCTH OTMETUJI, YTO rapaHTHs cyAebHOoMN
3aUlUThI, IpelycMOTpeHHas ctaTbsIMU 14 ¥ 19 KoHcTuTyuuu, Hapsay ¢ JOCTYIHOCTbIO
npaBocyAus cyO'beKTaM NpaBa M YYaCTHUKAM YTOJIOBHOTO INpoIlecca, TakKKe UMeeT B
BU/ly BO3MOXXHOCTb 06’KaJloBaHHUSI UMHU [JEHWCTBUN TOCYAApPCTBEHHBIX JOJIKHOCTHBIX
JIUL, Ha BCeX CYyJAeOHBbIX CTajAusX, NpPefyCMOTPEHHBIX IpOLlecCyaJbHbIM 3aKOHOAA-
TEeJIbCTBOM, IIOCKOJIBKY AeATEeJbHOCTb OPraHOB YIOJIOBHOI'O IpecjieJOBaHUSA U CY/I0B, B
NOJIHOMOYME KOTOPBIX BXOJUT OCYyIIECTBJEHUE [JIO3HAHUS, IpeJBapUTESbHOTO
C/IeICTBUS U CyJIeOHOTO, He UCKJII0YaeT O OOK.

KOHCTUTYIIMOHHBIM CY/IOM TaKXe ObLJI0 OTMeYeHO, YTO JIIOGOU MOPSAAO0K, KOTOPbIH
OTpaHUYMBaeT TMpaBa Y4YaCTHUKOB YroJOBHOTrO Ipolecca MO0 3aliuTe  HUX
npoleccyajbHbIX IpaB U CTAHOBUTCS NperpaZoi JiJisi OCyLleCTBJIEeHHs], B YaCTHOCTH, UX
npaB Ha o6XaJioBaHHe CyZeGHBIX aKTOB, CYMTAETCSd OrPAaHUYMBAKOIIUM TapaHTHIO
CylleOHOM 3allUThl W TNpaBO Ha ob6paljeHHWe B TOCYJAapCTBEHHbIE OpPTaHBbI,
ycTaHOBJeHHble KOHCTHUTyIMel, 3aKOHAaMU M TNPOIeCcCyalbHbIM 3aKOHOAATEJbCTBOM
Pecny6sivku TaKUKUCTaH.

Ha ocHOBaHMU JaHHOrO MNOCTAaHOBJieHUS] KOHCTUTYLMOHHOTO CyJa, MapJiaMeHTOM
CTpaHbl 6bIJIM BHECEHBI U3MEHEHHUs B 4acTh 2 CTaTbU 363 YT0J0BHO-NIPOIECCYaTbHOrO
Kozjekca Pecny6auku Ta/pPKUKUCTAaH, W HOpPMa, OrpaHUYMBAKINAsg MpaBa Ha
00’KaJiloBaHHE W ONMPOTECTOBAaHHE BBIHECEHHOTO B X0Jle CyZleOHOro pa3bupaTesbCTBa
omnpejeseHrsi (MOCTAaHOBJIEHHS]) B OTHOLIEHHWU WU30PaHUs, U3MEHEHHUS WUJIHU OTMEHBI
MephI IpeceyeHus], ObLjIa UCKIKYEHA.

C uesbio peasnvsalUu U 3allMThl MpPaBa Ha COlMaJIbHOe obGecneyeHHe, B 4YAaCTHOCTH
IpaBO Ha JOCTOWHOE MEHCHOHHOEe obeclieyeHHe, KOTOPOe 3aHUMAIOT IeHTpajbHOe
MeCTO B CHCTEMe COIMAJbHBIX NpPaB TrpaxJaH, KOHCTUTYUHMOHHBIM CYyJOM G6bLJIO
paccMOTpeHO XOJATalcTBO rpaxkjgaHuHa A6ayanoeBa W.H. «06 onpexpeneHuun
COOTBETCTBHUS 4YacTH BTOpPOU cTaThd 12 u craTtbu 117 3akoHa Pecny6suku Tamxu-
kuctaH «0 MeHCHOHHOM obecrniedyeHUU rpaxgad Pecny6inku Ta/KUKUCTAaH» CTAThSIM
11 u 39 Koactutyuuu Pecniy6inku TaXKUKUCTaH»*.

O6paTuBLINICS YKa3aJl, YTO yKa3aHHble cTaTbU 3akoHa Pecny6suku Tamxukuctad «0
NeHCUOHHOM obecneyeHUH rpaxzaaH Pecny6auku TafKUKHCTaH», COTJIACHO KOTOpOH
Jl0 OCTHXKEHUS JINJaMU, Ollpe/ieJIEHHOT0 TEHCUOHHOTO BO3PacTa, BbIIJIaTa UX eHCHUHU
OCyLIeCTBJsIETCS 3a CYET COOGCTBEHHBIX CpPeACTB OpraHusaludd, B KOTOPOM

Cm.: CoopHuuk nocranosiennit Koncturynmonnoro Cyna Pecny6muku Tamkukucran (1996-2015). —
Hyman6e: DP-rpad, 2015.
‘Cm.: Co6opHuuk nocranoBiennit Koncturynmonnoro Cyna Pecny6muku Tamkukucran (1996-2015). —
Hyman6e: DP-rpad, 2015.
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BBINOJIHAJIACh paboTa, [Jaioujas MNpaBO Ha JbIOTHYI0 IEHCUI0 HapyuaeT H
OTpaHUYMBAeT ero KOHCTUTYIMOHHbIE NpaBa, Kak ObIBLIEro pabOTHHUKA TUIOrpadpuu
Ha rapaHTHIO COLMAJbHOTO 0becrneyeHus.

[Ipu paccMoTpeHUH AaHHOr0 o6paieHuss KOHCTUTYIMOHHBIN CyJ yKas3aJ, UYTo MpaBo Ha
colMasbHOE obecrnedyeHue SIBJASETCA OJHUM U3 CIO0CO60B MaTepHUaJbHOW U MOpPaJbHOU
N0/ JeP’KKU YeJsioBEKa U TpaXkJaHWHA Ha MOJIe3HBbIA TPYJ, OCYLIeCTBASEMbIN JHUIOM B
nepuoJ, cBoel TpPyAOBOW JesTeJbHOCTH BO 6J1aro obuiecTBa M rocyzapcrsa. JlaHHoe
IpaBoO TakKXe SBJSETCH BaXXKHbIM CHOCO60M o6ecreyeHUs] KU3HU TPaxKJaHUHA,
NOJIHOCTBI0 WJIM YaCTUYHO YTPATUBILETO TPYAOCHOCOOHOCTh U BO3MOXKHOCTb 3THM U
JPYTMMHU 0O6CTOATENbCTBAMHU, IPESYCMOTPEHHBIMU 3aKOHOATEAbCTBOM, TPYAUTHCS U
NoJIy4aTh MNPUOBLIb OT pe3yJbTaTa CBOEro TPYJa, WM JUIIUBIIErOCH MOAAEPKKU
CBOET0 KOPMHUJIbLIA.

Ucxoass U3 aToro, B CBSI3M C TeM, YTO NPaBO Ha COLUaJbHOEe obecrieyeHHe HMeeT
IYMaHUCTUYECKHUU XapaKTep U BaXKHOE 3HAUEeHHUE JIJIs1 YeJ0BeKa U IpaXkJaHHWHa, JaHHOe
NpaBO HAULJIO CBOe KOHKPETHOe peryJupoBaHHe MeXIyHapoAHbIMH IMPAaBOBbIMU
aKTaMH ¥ B paMKaXxX HallMOHAJbHOI'0 3aKOHO/ATE/bCTBA.

KOHCTUTYLIMOHHBIM Cy[JOM TakXe ObLJI0O OTMEYEeHO, YTO 3aKOHOAATEJNbCTBO O
NEeHCUOHHOM o6ecrneyeHWW TpakJaH HaNpaBJIEHHO Ha peryJdpoBaHHe U
OCyLIeCTBJIEHUE KOHCTHUTYLHMOHHBIX MpPaB IPaX/JaH Ha COLMAJbHYI 3al[UTy, IMyTeM
NpefoCTaBJeHUs] TPYAOBBIX U COIMAJIbHBIX IHEHCHW W TrapaHTUPYeT TrpaxkJaHaM
MaTepuasbHOE obGecliedyeHHe W YCTAHABJIMBAET €JIUHCTBO YCJOBUH U HOPM IEHCHUOH-
HOro o6ecrneyeHus pa3/IMUHbIM KaTeropusiM TPYAAIUXCS.

B nenom KOHCTUTYUHMOHHBIM CyJOM B MepUOJ CBOeH JesSTeJbHOCTH Ha OCHOBe
oOpalleHHH CyObEeKTOB MpaBa, TakKKe OBbLJIM PAacCMOTPEHBI W JAPYyTrHe BOIPOCHI,
Kacamwluecs: peajyu3alii ¥ 3alUThl MOJUTUYECKUX, IKOHOMUYECKUX, COIUATbHBIX U
KyJIbTYPHBIX IPaB rPaXKJaH, U NPUHSATHIE 10 HUM pPelIeHUs] UCIOIb3yITCS B Ka4YeCTBe
npelneJieHTa MpPU pelieHUH BOIPOCOB KACAIOIUXCsd KOHCTUTYIIMOHHBIX NIPaB rPak/iaH B
pa3JINYHBIX chepax.

CyielyeT OTMETHTD, YTO IpeleZleHT e He ObLI 6bl C03/laH 6e3 YacTHOTO OOpalleHus
Cy6'bEeKTOB HMEKIUX paBa Ha o6painieHus B KOHCTUTYIIMOHHBIH Cy .

[locTaHoBsieHUs1  KOHCTUTYUMOHHOTO  CcyJa  OT/JeIbHBIMH  KCCJEJ0BATEJNSIMHU
npu3HawTce ratio desidendi (ocHoBaHHe pellleHHsI) W HAa 3TOM OCHOBAaHUU OTHOCHUTCS K
npeneieHTaM>, YTO KOHEYHO e JJaHHOe MHEHME BbI3bIBaeT 6ECCIOPHYI0 NOAJEPKKY.
YBaxkaemblie yuyacTHuKU KoHrpecca!

dusnyeckue JuLa CBOMMH KOHCTUTYLMOHHBIMHU ’Kajob6aMH, paBHO KaK H HX
o0belMHEHUST W TOCYAApCTBEHHble OpraHbl 4yepe3 CBOM  OOpaljeHUs B
KOHCTUTYLIMOHHBIA CyJ, «MNOATAJKUBAKOT» KOHCTUTYUMOHHBIA CyA, aKTUYeCKH
OCYLIeCTBJATb NpaBOTBOpYecKHe GYHKLUUK, U 3TO MPU3HAETCA MOJaBJASAIIIUM
GOJIBIIMHCTBOM YUEHbIX-KOHCTUTYLMOHAJUCTOB, @ TAKXXe MPAKTUKOB.

[IpoBepka KOHCTHUTYILMOHHOCTHM 3aKOHOB [JeJi0 CJOXHOe, TOHKOe U 0c060
OTBETCTBEHHOE, Tpebyllnee OT CyJel BbICOKON KBaJWuHUKAIUK, U He CAy4YalHO, YTO
KoHcTuTynus oTHecaa 3Ty GYyHKLUIO K KOMIETEHI[UU ClEeLHaJU3MPOBAaHHOr0 OpTaHa,
JleCTBYIOLETO CTPOr0 KOJIJIETHATBHO.

> CM.: Kaxcaes C.A. Cyne6Hoe ycmoTpenue B esrensHoctd Koncturynuonnoro Cyna P® // XKyphnan poceuiickoro npasa. -
Nell. -2003r.
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KOHCTUTYUMOHHBIM CyJ, OCYLIeCTBJsIA HOPMOKOHTPOJb He TOJbKO BHOCUT
KOPPEKTUBHI B IeCTBYIOLME 3aKOHbI, @ TAK)Ke UHble HOPMAaTUBHO-IIPaBOBbIE aKThl, HO
M yKa3blBaeT 3aKOHOJATeJI0 Ha HeOoO6XOJUMOCTb MPUHATHS HOBOIO 3aKOHa,
NpUMeHeHHs 3aKOHa C yYeTOM MPaBOBOro cMbicia KoHCTUTY U H.

B wuesoM ocyuiecTB/sii CBOM MOJHOMOYMs, KOHCTUTYILMOHHBIN cyJ oGecrneuynBaeT
BEPXOBEHCTBO U peasjibHOE JleHiCTBUE NMPABOBbIX HOPM, a TaKXKe YKpeIJisieT MPaBOBYIO
CUCTEMY CTPaHBI.

[TockoabKy 6eccuiive paBa BbI3bIBAaeT IPOTECT, HeZ,0BEPHE HApO/ja K BJIACTH.

AkTbl KOHCTUTYIIMOHHOTO CyAa C OJJHOM CTOpPOHBI TMPEJCTABJISIOT CO6GOM
WHAWBUAYaJIbHble aKThl NMPAaBONPUMEHHUTEJbHOTO OpraHa, a € Jpyrod CTOPOHHI, B
cojiepKaHuU perieHUNH KOHCTUTYIIMOHHOIO CyZla MOXHO YCMOTpPETD M0JIOXKEHHUS B BH/JlE
BBIBO/IOB, /J0BO/IOB T10 [leJ1y, KOTOpble XapaKTepU3yTCsA CBOMCTBOM HOPMAaTHBHOCTH.
HopMaTHBHBIN XapaKTep CBOMCTBEHEH MOCTAaHOBJIEHHUSIM KOHCTUTYLUMOHHOTO Ccy/Ja, B
KOTOPBIX TOJIO)KEHHWSI HOPMATHUBHBIX aKTOB NPU3HAKOTCH HEKOHCTUTYLHOHHBIMHU H
YCTPaHSIOTCA U3 JeHCTBYOLIeN CUCTEMBI ITpaBa.

HcxoAss U3 3TOro MOXKHO CKas3aTh, YTO CY[bM KOHCTUTYILUOHHBIX CY/J0B OKa3bIBAlOT
CyLleCTBEHHOE BJIUSIHME Ha HalpaBJieHHe 3aKOHOoJaTeJbCTBAa U 3PPEeKTHUBHOCTH
KoHcTuTynuu.

[TocTaHOBJIEeHUS KoHcTuTynmoHHOTO cylla, B  pe3yJbTaTe  KOTOPbIX
HEKOHCTUTYLMOHHbIE HOpPMATHBHbIE MPABOBble aKThl yTPAYMBAKT HOPHUAUYECKYIO
CUJIy, UMEIOT TaKylo e cepy AelCcTBUS BO BpeMeHH, B IPOCTPAHCTBE U M0 KPYTY JIUII,
KaK pelleHuss HOPMOTBOPYECKOTO OpraHa, H, CJieJoBaTeJbHO, TaKOe e, Kak
HOpPMAaTHBHO NPAaBOBbIE aKThI, 00Ilee 3HAYEHHE, HE TPUCYILIee NPABONPHUMEHUTENbHBIM
110 CBOEM MPUPOJie aKTaM CY/I0B 0611el PUCAUKIIUA U SKOHMHUYECKUX CY/0B.

Takxe cieayeT vMeTb B BUAY, UYTO KOHCTUTYIMOHHBIN CyJ, He BIpaBe MOAMEHSThb
3aKOHO/JATeJsl, K KOMIETEeHI[UH KOTOPOr0 OTHOCHUTCS MPUHSTHE 3aKOHOB, a TaKXKe
BHeCeHVE B HUX U3MEeHEeHUH U J0TI0JIHEHU.

YBaxxaemble KoJieru!

Ha ocHoBe cyne6Ho-ipaBoBOHM  pedopMbl B  TamKUKHCTaHe C  I[eJIbIO
COBEPIIEHCTBOBAHUSA JIeATeIbHOCTH KOHCTUTYIIMOHHOTO CyZia B 06J1aCTH 06ecrnedeHus
BepxoBeHCTBA KOHCTUTYIIMH M 3alUThl, KOHCTUTYI[MOHHBIX IIPaB U CBO6GO/] YeJ0BEKA U
rpaXk/[aHWHA, C YYeTOM MPAKTUKU OPraHOB KOHCTUTYIMOHHOTO KOHTPOJIS PA3JUYHbBIX
ctpaH, KoHctutyunonueii 3akoH Pecny6siuku Tamxukucran «O KoHCTHTYLHOHHOM
cyne Pecny6auku Ta/pKUKUCTaH» GblJI IPUHAT B HOBOW peJlaKI[UH.

M MOXHO OTMeTUTh, YTO COBpPEMeHHas HOpPMaTHBHAasg OCHOBAa OpraHU3alUd U
JIeITeTbHOCTU OpraHa KOHCTUTYLUMOHHOTO TPABOCYJHSI HalIed CTPaHbl CErofHs
crnocobHa o6GecrneyuBaTh pelleHre 33/]a4, CTOSAIIUX Tepes] HUM, B YACTHOCTH 3aIUThI
KOHCTUTYLHOHHBIX TpaB U CBOOOJA 4YeJOBEKA © TpakJaHWHA, VKpeIJIeHUU
JIeMOKpAaTUYeCKUX Hadya/l ¥ MPAaBOBbIX OCHOB rOCyAapCTBa.

W MOXHO C YBEpEHHOCTbIO OTMETUTbh, YTO CTAOUJIBHOE Pa3BUTHE JeMOKPATHYECKUX
OCHOB HallleTO TOCYy/JlapCTBa U obecriedeHWe B HEM KOHCTUTYLHOHHOW 3aKOHHOCTH
CBUJIETEJLCTBYIOT O  BaXXHOCTH W HEOOXOJUMOCTH  QYHKIMOHUPOBAHMUSA
KoHcTUTynmoHHOTO Cya.

B KoHIle cBoero BBICTYIJIEHHUS TMO3BOJbTE elle pa3 Mo6JarolapuTb BCeEX
OpPraHU3aTOpPOB JIAHHOIO MeponpusATUs U e€ x035eB — KOHCTUTYIMOHHBIH CyJ
Pecny6sinkn WHJOHe3us 3a paAyUIHbIA NMpPUEM, a yYacTHHKaM TpeThero KoHrpecc
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Acconanuu asuaTCKUX KOHCTUTYLMOHHBIX CYJOB U 3KBUBAJEHTHBIX WHCTUTYTOB
MJIOJOTBOPHOU U yCIEIIHON paboThl.
WckpeHHe Hajelchb, 4TO pe3yabTaThl KoHrpecca cTaHyT elle OJHHUM BaXKHbIM

baKTOpoM yKpeIJieHUs COTPYAHWYECTBA MEXAY OpraHaMHd KOHCTUTYIIMOHHOTO
KOHTPOJISI Pa3JIMYHBIX CTPaH MUpa.

Bsiarosapio 3a BHUMaHue!
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Thailand

in the 3rd Congress of the Association of Asian Constitutional Courts
and Equivalent Institutions (AACC)

“Promotion and Protection of Citizens’ Constitutional Rights”

8 - 13 August 2016

in Nusa Dua, Bali, Republic of Indonesia

By: H.E. Justice Nurak Marpraneet
President of the Constitutional Court of the Kingdom of Thailand

Presidents of the Constitutional Courts
and Heads of the Equivalent Institutions in Asia,

Distinguished Participants,
Ladies and Gentlemen,

On behalf of the Constitutional Court of the Kingdom of Thailand, my delegation and I
would like to express sincere thanks to the Constitutional Court of the Republic of
Indonesia for kind invitation to the 3rd Congress of the Association of Asian
Constitutional Courts and Equivalent Institutions (AACC).

Ladies and Gentlemen,

[ may start to give my presentation under the theme of this conference on “Promotion
and Protection of Citizens’ Constitutional Rights,” which can be divided into 3 parts
as follows.

First : the mission of the Constitutional Courts in promotion and
protection of citizens’ constitutional rights and liberties.

Second : the trial of the Constitutional Courts in promotion and
protection of citizens’ constitutional rights and liberties.

Finally : the role and contribution of the Constitutional Courts in
promotion and protection of citizens’ constitutional rights and liberties.

First of all, please let me talk about “the mission of the Constitutional Courts in
promotion and protection of citizens’ constitutional rights and liberties.”
The Constitution of the Kingdom of Thailand guarantees citizens’ rights and liberties in
line with universal standards of the United Nations and several international
organizations; for example, the UN Universal Declaration of Human Rights (1948), the
International Covenant on Civil and Political Rights (1966), and the International
Covenant on Economic, Social and Cultural Rights (1966). Moreover, citizens’ rights and
liberties are under the protection as the doctrine of precedent of the Thai Constitutional
Court. At this juncture, section 27 of the Constitution of the Kingdom of Thailand, B.E.
2550 (2007) prescribed that “rights and liberties recognized by this Constitution
explicitly, by implication or by decisions of the Constitutional Court shall be protected
and directly binding on the National Assembly, the Council of Ministers, the Courts, the
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Constitutional organizations and State agencies with respect to the enactment,
application and interpretation of all laws.” Section 4 of the Constitution of the Kingdom
of Thailand (Interim), B.E. 2557 (2014) prescribes that “subject to the provisions of this
Constitution, human dignity, rights, liberties and equality of all Thais, which have been
protected under the customary practices of the government under the democratic
regime with the King as Head of State and under existing international obligations of
Thailand, shall remain protected under this Constitution.”

As a result, the Constitution of the Kingdom of Thailand provides the missions of the
Thai Constitutional Court in widely promoting and protecting civil rights and liberties in
connection with human dignity, rights, liberty, equality, and
anti-discrimination.

Secondly, the trial of the Constitutional Courts in promotion and protection of
citizens’ constitutional rights and liberties.

In this opportunity, I may present some of the Thai Constitutional Court’s rulings in
connection with the constitutionality of bills of law and draft rules as a milestone for
promotion and protection of citizens’ constitutional rights.

[1] A criminal presumption in the Act on Offences Relating to the Submission of
Bids to Government Agencies, B.E. 2542 (1999), where a plaintiff did not have to
prove any act or intention of the accused, except that any wrongdoing of others
was presumed as of the accused;

[2] The Revenue Code provided that assessable income of a wife should have
been calculated into the income of her husband, so that such a husband and wife
shall have paid more tax when doing individually if their marriage had not been
registered yet;

[3] Revolutionary Council Order No. 252 dated 16th November B.E. 2515 (1972)
provided that food and beverage vendors were not allowed to sell their food and
beverage from 01.00 am. - 05.00 a.m. without permission by an authorized
person. This limited occupational freedom and fair liberal competition;

[4] The Draft of the Optical Disc Production Act B.E. .... (....) allowed a court to
strictly forfeit an accused machine regardless of the court consideration whether
or not the owner could prove himself not to connive in a wrongdoing and also
the consideration about punishment levels for such a wrongdoing. This serious
measure unnecessarily limited a right of property;

[5] The Personal Name Act, B.E. 2505 (1962), of which provision determined a
married woman to use her husband’s surname, caused an abuse of women’s
rights, sex inequality, and gender discrimination;

[6] The Provincial Waterworks Authority Act, B.E. 2522 (1979), of which
provision provided that the Provincial Waterworks Authority did not have to
pay compensation to an owner whose land was used or building was removed in
order to lay a less-than-eight-centimeter-diameter water pipe under, over, along
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or across such land where housing was not located for advantages to produce,
distribute, and sell water supply;

[7] The Liquor Act, B.E. 2493 (1950), of which provision that did not allow to
make or sell alcohol leavening agent, including malt flour, limited occupational
freedom and fair liberal competition; and

[8] The Act on Judges of the Courts of Justice Services, B.E. 2543 (2000), of which
provision provided that a person having physically or mentally improper
appearance was disqualified to apply for taking a judicial position examination,
caused an abuse of the right of the disabled and physical discrimination.

All the above-mentioned cases were ruled by the Constitutional Court to be
contrary or inconsistent with the Constitution of the Kingdom of Thailand.

Ladies and Gentlemen,

Those are just some examples of the Thai Constitutional Court’s rulings in terms of
promotion and protection of citizens’ constitutional rights and liberties. It can be seen
that they are associated with an overview of civil ways of life, welfare and property.

Finally, the role and contribution of the Constitutional Courts in promotion and
protection of citizens’ constitutional rights and liberties. I can say the Constitutional
Court of Thailand is one of the most important organizations having a role and
contribution in promotion and protection of citizens’ constitutional rights and liberties.
In this connection, I may emphasize the role and contribution of the Thai Constitutional
Court as follows.

[1] The Constitutional Court has a significant role and contribution in promotion
and protection of citizens’ constitutional rights and liberties to meet
international agreements, political traditions, and the Constitutional Court’s
precedents.

[2] The Constitutional Court has a significant role and contribution in
guaranteeing civil rights security.

[3] The Constitutional Court has a significant role and contribution in enhancing
quality of civil life in terms of welfare and property.

[4] The Constitutional Court has a significant role and contribution in improving
civil life conditions based on the rule of law and constitutionality.

[5] The Constitutional Court has a significant role and contribution in laying the
basis of peaceful and fraternal relationships among citizens and between
citizens and the state.

Ladies and Gentlemen,

I strongly hope that this the 3rd Congress of the Association of Asian Constitutional
Courts and Equivalent Institutions (AACC) will contribute to benefaction to improve
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several new roles and goals of the Asian Constitutional Courts and Equivalent
Institutions in promotion and protection of citizens’ constitutional rights and liberties
for utmost benefits of our citizens and nations. It will also aid institutional development
of the AACC sustainably like the Constitutional Courts’ roles for their citizens and
nations.

In the end, on behalf of the Constitutional Court of the Kingdom of Thailand, the
delegation and I firmly hope that your attention and time spent receiving my
presentation will be beneficial to your institutions, countries, and people as a whole.
[ would like to take this opportunity to express sincere thanks once again.
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CCJA

Constitutional Complaint System,
Le role des cours et conseils constitutionnels africains

dans la promotion et la protection des droits et libertés :
Situation et perspectives

S. E. Monsieur le Président de la Cour constitutionnelle de la République
d’Indonésie,,

Excellences, Mesdames et Messieurs,

La Conférence des Juridictions Constitutionnelles Africaines (CCJA) se réjouit de
partager la joie de la Cour constitutionnelle de la République d'Indonésie a 'occasion de
la féte nationale et remercie S. E. Monsieur Arief HIDAYAT d’avoir invité la CCJA a
participer au troisieme congres de I’Association asiatique des Cours constitutionnelles
et des institutions équivalentes.

La Conférence des Juridictions Constitutionnelle Africaine, que j'ai 'honneur de
représenter ici a la place de Madame Marie Madeleine MBORANTSUO Président de la
Cour constitutionnelle de la République du Gabon et président en exercice de la CCJA,
retenue par la tenue des élections présidentielles dans ce pays,

II me plait ici de rappeler que la Conférence des Juridictions Constitutionnelles
Africaines, désignée en abrégé CCJA, est une organisation fédérant, dans un espace
africain commun, les juridictions africaines chargées de veiller au respect de la
Constitution (Cours suprémes, Conseils, Cours et Tribunaux constitutionnels ).

Son siege qui abrite le secrétariat General, est fixé a Alger.

La création de cet espace répond a un impératif : fédérer les mécanismes africains de
justice constitutionnelles dans un espace continental pour leur permettre de participer
dans le domaine qui est le leur ,a la promotion et a la diffusion des valeurs et principes
universels, d’état de droit, de démocratie et des droits de 'homme, consacrés dans le
préambule de I’Acte constitutif de I'Union Africaine. Cette initiative a été couronnée de
succes, puisque les 7 et 8 mai 2011, et grace au soutien et a I'appui de la Commission de
Venise, s’est tenu a Alger le Congres constitutif de cette association continentale qui a
donné naissance a la Conférence des Juridictions Constitutionnelles africaines.

La CJCA, compte aujourd’hui 36 membres avec l'adhésion récente de la Cour
constitutionnelle de Zambie et du Conseil constitutionnel d’Ethiopie, en plus d'un
membre observateur, en 'occurrence le Tribunal fédéral du Brésil.

La CCJA a adopté les valeurs universelles en matiére de respect des droits de 'homme et
de protection des libertés fondamentales comme principes fondamentaux pour le
controle de constitutionnalité. Adossée a 1'Union africaine, la CCJA contribue a la
réalisation de ses objectifs, qui sont I’édification de I'Etat de droit démocratique et la
bonne gouvernance avec la participation des citoyens dans la gestion des affaires
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publiques. Les principes d’égalité et de la 1égalité font partie des valeurs universelles
libératrices des initiatives et qui favorisent la paix sociale, conditions sine qua none pour
un développement durable. Ayant pour but la réalisation de ces objectifs dans le cadre
des valeurs universelles, la CCJA ambitionne une coopération inter-juridictions
constitutionnelles africaines et une coopération avec les autres espaces de justice
constitutionnelle dans le monde.

La CCJA a privilégié 1'échange d’expériences et d’informations en matiére de
jurisprudence constitutionnelle ainsi que la promotion de la justice constitutionnelle en
Afrique par la concertation et la consultation. Ces moyens de coopération sont de
véritables vecteurs de la culture démocratique au sein des institutions.

Sur un autre plan, et dans le cadre du partenariat avec I'Union Africaine et
conformément a I'Accord de coopération signé a Addis-Abeba le 2 avril 2015, la CCJA
participe activement aux missions d'observation électorale effectuées par 'UA. A ce
titre, plusieurs juges venants de différents cours constitutionnelles ont supervisé
I'activité électorale intense qu’a connue le continent durant les deux dernieres années
2015 et 2016 (Guinée, Cote d’'Ivoire, Burkina Faso et République de Centrafrique).

La CCJA a bénéficié du statut d'observateur aupres de I'UA, comme une Organisation
composée d’Institutions des Etats membres de I'UA.

Du reste, la Conférence africaine est un lieu de débat. C’est ainsi que le 2éme Congrés de
la CCJA qui a eu lieu a Cotonou (Benin) en mai 2013 était consacré a « la justice
constitutionnelle en Afrique » et le troisieme congrés qui s’est tenu a Libreville, Gabon
en Juin 2015 avait pour théme : «La cour constitutionnelle et la fonction de régulation»,
Les débats entre les participants ont relevé que les juridictions constitutionnelles
africaines jouent un réle essentiel en cette période de transition et d’établissement des
institutions propres a I'Etat démocratique.

Le contréle de constitutionnalité des lois et des lois organiques en particulier,
nécessaires au fonctionnement des institutions de I'Etat, donne 'occasion a nos cours et
conseils constitutionnels de veiller au respect des principes universels de
constitutionnalité. Pour franchir cette étape tres délicate, la coopération et 1’'échange
d’expérience sont des moyens utiles pour conjuguer tous les efforts en les inscrivant
dans la continuité et le sens du partage. Dans ce cadre, une rencontre internationale est
prévue a Alger les 8 et 9 Novembre 2016, ou sera débattu le théme de « L’accés des
particuliers a la justice constitutionnelle ».

Je saisi cette opportunité pour vous informer que la CCJA tiendra son quatriéme congres
du 23 au 26 avril 2017 au Cap en Afrique du Sud, sur le théme « Renforcement de
I'indépendance du systéme judiciaire et le respect de I'état de droit » et que tous les
espaces régionaux et linguistiques qui activent dans le méme domaine que la CCJA,
seront conviés a cet événement.

Quant a la coopération avec les autres espaces de justice constitutionnelle, elle
intervient en application de l'article 3 du Statut de la CCJA qui dans son alinéa 7 explicite
'objectif de « développer les relations d’échange et de coopération entre la Conférence
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et les organisations similaires dans le monde ». En méme temps, la CCJA aspire a une
coopération internationale qui prend en considération les particularités locales et les
spécificités du continent comme éléments a ne pas occulter pour I'édification de
systemes politiques compatibles avec la réalité africaine, alliant respect des valeurs

universelles et protection des droits humains a la stabilité utile au développement.

A cet effet un projet de protocole d’entente et de coopération entre la CCJA et 'AACC est
déja fin prét, et il sera probablement signé a 'occasion du prochain congrées de la CCJA
qui aura lieu a Cap town en 2017.

Je saisi cette opportunité pour remercier la cour constitutionnelle de la République de
Turquie et son Président, pour son réle actif dans la diffusion de la culture juridique et
constitutionnelle en Asie, et ce a travers l'organisation chaque année d’'une « académie
d’été » connue sous 'appellation « Summer School » et dont la CCJA compte s’inspirer de
cette expérience pour la rééditer et la mettre en pratique dans le continent africain qui
en a vraiment besoin.

Excellences, Mesdames et Messieurs,

En choisissant de s’engager dans la voie démocratique, les juridictions
constitutionnelles africaines, réaffirment par ce choix méme, leur détermination a faire
du droit la norme supréme de la vie politique et institutionnelle. C’est pourquoi les
juridictions constitutionnelles africaines, sont devenues en trés peu de temps, la pierre
angulaire de la vie politique, une vie politique caractérisée par le pluralisme politique, la
garantie des droits humains et la préservation des libertés fondamentales.

En Afrique, du fait de la transition démocratique des années 90, le paysage
constitutionnel a été marqué par une éclosion et une floraison de juridictions
constitutionnelles, signe que les Etats africains se sont appropriés la notion d’Etat de
droit.

Ces juridictions tentent, avec des moyens variés et dans un environnement juridico-
politique trés souvent peu favorable, de promouvoir la justice constitutionnelle. La
protection constitutionnelle des droits fondamentaux en est un témoignage. C’est une
exigence démocratique de plus en plus forte des citoyens, de la société civile devenue un
levier de contre-pouvoir et de I'opinion publique internationale

Les mécanismes de contrdle juridictionnels du respect des droits fondamentaux varient
selon que les Etats disposent ou non d’'un systeme de cumul du contréle a priori et du
contrdle a posteriori. IlIs dépendent également du caractére obligatoire ou facultatif du
contrdle des normes.

En effet, certaines juridictions constitutionnelles ont des pouvoirs restreints dans le
controle du respect des droits fondamentaux et les juges s’en accommodent et s’abritent
toujours derriere leurs fonctions d’attributions sans faire preuve d’ingéniosité. Parfois,
I'occasion ne leur est pas donnée faute de saisine et d’auto saisine, sans compter
I’absence d’exception d’inconstitutionnalité.
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Au contraire, dans d’autres pays comme le Bénin, le Gabon, le Niger, le Mali, le Ghana
etc.., les constitutions mettent un point d’honneur a organiser le contrdle de
constitutionnalité notamment des textes portant atteinte aux libertés.

La plupart des constitutions africaines affirment et garantissent les droits et libertés des
citoyens dans les préambules qui ont valeur constitutionnelle du fait de la volonté des
constituants. Ces préambules renvoient a la déclaration des droits de 'homme et du
citoyen du 1789, a la déclaration universelle des droits de 'homme de 1948 et a la
Charte africaine des droits de 'homme et des peuples de 1981. Ces instruments a
caractere conventionnel et non conventionnel constituent des sources a partir
desquelles les Etats africains organisent leur propre systéme de protection des droits et
libertés fondamentaux.

La protection constitutionnelle des droits fondamentaux a de multiples facettes en
Afrique. Dans les pays qui disposent d'un systeme de cumul de contréle a priori et du
contréle a posteriori comme le Gabon et le Bénin, I'accent est mis sur le contréle a
posteriori par ce que, ce controle permet aux justiciables de défendre leurs droits
fondamentaux directement et non par l'intermédiaire de leurs représentants, devant
une juridiction constitutionnelle. On rapproche ainsi la justice constitutionnelle du
citoyen en lui permettant, a 'occasion de I'application d’une loi et donc du litige concret,
de faire vérifier par le juge constitutionnel le respect ou le non-respect des droits
fondamentaux garantis par la Constitution.

Dans les pays qui ne disposent pas de systeme de cumul du contréle par voie d’action et
du contréle par voie d’exception, la protection des droits fondamentaux est possible
mais elle se fait dans le cadre du controle obligatoire ou facultatif des normes.

Ainsi, a l'occasion du contréle obligatoire des normes, le juge constitutionnel peut
déceler des dispositions attentatoires aux libertés fondamentales.

C’est le cas du Conseil Constitutionnel Algérien, qui a su ancrer les institutions de I'Etat
dans les vertus de la démocratie apaisée. Grace a son action, la vie politique
démocratique obéit davantage aux prescriptions de la norme supréme. Le contrdle de la
constitutionalité des lois se fait de maniére satisfaisante. Les droits et libertés des
personnes sont davantage respectés. A linstar des autres Cours et Conseils
Constitutionnels du continent africain, le conseil algerien n’hésite pas a annuler des
dispositions législatives, ou encore des élections nationales lorsqu’elles sont contraires
aux prescriptions de la Constitution, ou aux principes fondamentaux du
constitutionnalisme, a savoir la séparation des pouvoirs, 'indépendance des magistrats

et la garantie des droits et libertés.

Le principe de constitutionnalité consacré dans la constitution, est tout aussi important
a respecter, en l'entourant de garanties juridiques et politiques adéquates. Faire
respecter ainsi ce principe, c’est vérifié la conformité des textes qui sont soumis a la
constitution. Pour cela, le conseil constitutionnel algérien veille de plus en plus a faire
respecter par le législateur les droits et libertés prescrits par la constitution. Au
demeurant, le conseil constitutionnel ne s’est pas contenté de censurer les atteintes a
ces droits mais il est allé plus loin dans un avis jusqu’a rappeler au législateur son réle
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dans la consécration et la préservation de ces droits, en affirmant que « l'action du
législateur, particulierement dans le domaine des droits et libertés individuelles et
collectives, doit garantir 'exercice effectif du droit ou de la liberté constitutionnellement
reconnuy.

Quant aux autres droits et libertés, le conseil veille également a leur protection et
n’hésite surtout pas de prononcer I'inconstitutionnalité des lois prises par le 1égislateur
pour modifier les droits et libertés des citoyens affirmés dans la constitution. Le conseil
constitutionnel en tant que juridiction se prononce sur la conformité des actes législatifs
et réglementaires par rapport a la constitution. Il exerce un contréle de régularité, et
non d’opportunité, dont l'objet est de priver d’effet toute disposition déclarée
inconstitutionnelle, ce qui équivaut sur le plan pratique a son annulation. Officiellement,
le conseil ne dispose pas du pouvoir normatif et ne peut substituer sa volonté a celle du
législateur ou du pouvoir réglementaire pour régir les matieres relevant de leurs
attributions.

La révision constitutionnelle de Mai 2016, qui a permis d’introduire la question de
I'exception d’inconstitutionnalité, marque une volonté certaine de faire prévaloir le
contréle de constitutionnalité en cas de non application ou de modification des droits
inscrits et garantis par la constitution. Ainsi I'Article 188 stipule que « Le Conseil
constitutionnel peut étre saisi d’'une exception d’inconstitutionnalité, sur renvoi de la
Cour Supréme ou du Conseil d’Etat, lorsque I'une des parties au procés soutient devant
une juridiction que la disposition législative dont dépend l'issue du litige porte atteinte
aux droits et libertés garantis par la Constitution. Lorsqu’une disposition législative est
jugée inconstitutionnelle sur le fondement de l'article 188 ci- dessus, celle-ci perd tout
effet a compter du jour fixé par la décision du Conseil constitutionnel.»

Ainsi le controle de constitutionnalité, constitue une garantie pour les citoyens qui sont
conscients que les lois s’appliquent a des domaines divers qui ont des répercussions sur
I'exercice des droits et libertés.

Le néo- constitutionnalisme africain marqué au jourd‘hui par l'adoption de
Constitutions avant- gardistes résultant des printemps arabes en ce qu’elles convergent
vers la réalisation de I'Etat de droit et de la garantie des libertés fondamentales.

Excellences, Mesdames et Messieurs,

Au regard des progrés qui ont été déja fait dans les domaines de la démocratie et la
préservation des droits humains, il ne fait guere de doute que I'Etat de Droit est en effet
une construction permanente qui se nourrit de cas concrets, et de problemes vécus. Les
violations des dispositions constitutionnelles peuvent prendre des formes subtiles, et
inédites. Il faut donc que nos juridictions soient réactifs et inventifs. C’est ainsi que nous
pourrons pérenniser I'Etat de droit, préserver les droits humains et les libertés
fondamentales et consolider la démocratie pluraliste, pour le plus grand bonheur de nos
peuples.
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Je voudrais en fin, au nom de la CCJA, remercie les organisateurs pour la chaleur de
I'accueil et de nous avoir accueillies dans la jolie ville de Bali, et vous féliciter, pour la
parfaite organisation et pour 'intérét des débats et la qualité des travaux.

Je vous félicite pour tout cela, et vous remercie de nous avoir donné l'occasion de
découvrir votre beau pays.

Présenté par Mr. Moussa LARABA
Membre du Conseil constitutionnel d’Algérie

Secrétaire général de la Conférence des Juridictions Constitutionnelles Africaines
(CCJA)

Fait a Alger, le 7 Aout 2016
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